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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


AGENT. 


§137. Lire.—Liability of Company discontinuing Business on 
ils Contract with—Where the company discontinues business 
and notifies the public to that effect, a contract with an agent to 
procure insurances for which he has paid the company a sum in 
advance, to be taken out in policies thereafter to be obtained, 
will be held rescinded, and the agent may recover the sum so 
paid after deducting the insurances already effected, although the 
company reserved the right to fulfill contracts previously made. 

Seipel vs. International Life & T. Co. 

Rep’d Jour'l, p. 662. Pa. 8, C. 





Digest of Decisions. 


APPLICATION. 


§ 138. Lire.—Answers in—Fraud.—Evidence.—Qiestions for 
Jury.—The insured answered in the application that his habits 
were correct and temperate in all respects, and that he was a 
free and generous liver. Held, that the answers are contradictory, 
and the company cannot allege fraud on the ground that the in- 
sured used intoxicating liquors. The insured answered that he 
did not use ale, beer, or wine. The medical examiner stated that 
he was temperate and did not use intoxicating liquors. Held, 
that the term “use” implied customary or habitual use, and 
where the evidence was conflicting as to whether there had been 
such use, the question of fraud was properly left to the jury. 
Where the evidence is conflicting as to whether the disease of 
which insured died was aggravated by intemperance, it was a 
proper question for the jury, and the burden of proof rested on 
the company. A policy condition on this point, if a warranty, is 
a promissory warranty merely, which is not a condition precedent. 

N. Y. Life Ins. Co. vs. Graham, 2 Duval, 506. 

Where the language of the application and policy are such as to 
give the insured reason to believe that only fraud will avoid the 
contract, the answers will be regarded only as representations, 
though declared to be warranties. 

Fitch vs. American Popular Life Ins. Co., 59 N. Y., 557. 

A fraudulent intent in the answer must depend to some extent 
on the insured’s conception of the meaning of the questions, and 
the jury are to find what that conception was, under instructions 
from the court as to the legal import of the language. 

Van Valkenburgh vs. American Popular Life Ins. Co. 

Rep’d Jour’l, p. 653. 


CONTRACT. 


$139. Frre.—Consummation of—Requisites of Preliminary 
Contract.—Plaintiff applied to the local agent for insurance on a 
mill, which he was not allowed to effect without consulting the 
general agent. An application was filled and forwarded at 5} 
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per cent. The general agent declined to accept at less than 6}. 
‘After considerable preliminary correspondence, plaintiff wrote to 
the local agent, “ 63 per cent is pretty heavy, but I guess we will 
have to stand it, as I do not know where we can do better at 
present.” The local thereupon wrote to the general agent ; Please 
send me a ticket for $4,000 insurance on application.” A few 
minutes after the receipt of this letter, the general agent received 
a telegram from the local agent saying: Do not return ticket 
for mill insurance ; it isburned.” The ticket was accordingly not 
sent. No premium had been paid or was required until the de- 
livery of the policy, but the policies were usually dated from the 
time of application. Held, that the completion and delivery of 
the formal documents are not necessary to secure the parties. 
Held, that plaintiff's letter was an acceptance which completed a 
preliminary contract for insurance. 

Ins. Co. vs. Colt, 20 Wall., 567. 

The application was made out in the regular form, fully de- 
scribing the property, naming the amount of insurance and spe- 
cifying the premium rate ; Held, that the contract was sufficiently 
precise and complete in its terms. It was not necessary that the 
time should be specifically stated—the usual time of one year was 
implied; nor that the kind of policy should be specified—the 
usual form of policy will be presumed. Held, that the plaintiff 
should be decreed a policy in the usual form for one year from the 
date of application, and to be paid the amount for which the 
company was liable, less the premium which had been tendered 
and refused. 


Eames et al. vs. Home Ins. Co. 
Rep’d Jour’l, p. 689. 


EVIDENCE. 


$140. Frre.— Admissibility of Corroborative.— Waiver.—Credi- 
bility of.—The secretary was asked whether he had at any time 
waived such condition in a policy, or whether he had authority 
todo so. Held, that such evidence was not admissible, even as 
corroborative of his testimony concerning this instance, and to 
show that he was not mistaken, where he not been impeached as 
a witness. Where a witness had testified that he had knowledge 
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of the character of another witness, and had heard his character 
questioned, the question whether he would believe him on oath’ 


was a proper one. 
People vs. Davis, 21 W. R., 309. 
Adams vs. Greenwich Ins. Co. 


Rep. Jour’l, p. 705. a. %. GA. 


FORFEITURE. 


§141. Lire.—Non-payment of Note for Premium.—A policy 
of life insurance contained the usual clause of forfeiture for non- 
payment of premiums. Departing from the strict rules of the 
company, a duly authorized agent had allowed the cash part of 
the premiums to be paid one half cash, and the other half by a 
short note. Upon the 6th of July, 1867, the day the premium 
was due, the agent received the check of assured for the half 
cash due, and a six months note, giving the renewal receipt for a 
year. The note contained the clause: “ If not paid at maturity, 
said policy is to be null and void.” Neither check nor note was 
paid. No offer to surrender the check or note was made nor re- 
turn of the policy demanded. The evidence was conflicting as 
to whether any declaration of forfeiture was made, and as to 
whether the course of the agent had not been such as to import 
an intention to treat the policy as valid until some time after the 
note had matured, when the next premium became due, and the 
health of the insured had become impaired. Held, that the mere 
fact that the note was not paid at maturity, did not of itself avoid 
the policy. It gave the insurance company the option of declar- 
ing a forfeiture ; but this option must be asserted by clear and un- 
equivocal acts. The payment of the first premium secured a 
vested right until forfeited. The clause of forfeiture being in- 
serted in the note for the benefit of the company, may be waived 
by failure to act, or other circumstances evincing an intention not 
to claim the benefit of the stipulation. Whether the company 
has exercised such option, or waived their rights, is a question of 
fact for the jury, under all the circumstances of the case. 

Ryeley vs. Aitna Ins. Co., 29 Barb., 557; 37 N. J., 469; Helme vs. Phil. 
Life Ins. Co., 61 Penn. St., 107 ; Sheldon vs. Conn. Mut. Ins. Co., 25 
Conn., 207 ; Georgia Mut. Life Ins. Co. vs. Gibson, 52 Geo. 640 ; 47 Mo., 
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406 ; Sims vs. State Ins. Co.,‘ib., 54 ; Hodson vs. Guardian Life Ins. Co., 
97 Mass. 144; Thompson vs. St. Louis Mut. Life Ins. Co., 52 Mo., 469 ; 
Teutonia Life Ins. Co. vs. Henderson, 77 IIl., 384; Ill. Cent. Ins. Co. vs. 
Wolf, 37 Ill., 554; Pro. Life Ins. Co. vs. Farrell, 49 Ill., 180; Joliffe vs. 
Mad. Ins. Co., 39 Wis., 119; case of Robert vs. Ins. Co., 1 Dis. 355, dis- 
tinguished. 

Held, that the assured is entitled to a renewal upon tendering, 
at the proper time, the amount of premium due. This amount 
does not include interest on premium notes previously given, 
where the policy does not provide for its forfeiture by reason of 
non-payment of such interest. 


Mut. Ben. Life Ins. Co. vs. French. 
Rep’d Jour’l, p. 549. 


« GENERAL AVERAGE. 


§ 142. Marine.—Contribution of Freight in Valued Policy.— 
The policy insured $3,000 on freight valued at $15,000. In the 
adjustment of the general average, the freight was found to be 
worth $20,564, The policy provided: “In case of general aver- 
age, this company is not liable to contribute on a sum greater 
than the amount herein insured.” Held, that in case of genergl 
average the contribution was to be made by the respective in- 
terests at their true value, but that the policy was only to con- 
tribute in the proportion that the freight, as valued, bore to the 
true value; the owner must be regarded as his own insurer of 
the excess of value, and contribute in that proportion. 

Clark vs. United F. & M. Ins. Co., 7 Mass., 365. 

Brewer et al. vs. American Ins. Co. 

Rep’d Jour’l, p. 703. Mass, 8. J. C. 


NOTICE. 


§ 143. Fire.—Sent by Mail_—Evidence of.—The policy and 
by-laws required a written notice in case of mortgage to be given 
to the secretary by the insured. Held, that the requirement 
could only be satisfied by the actual reception by the secretary 
of the information. Proof of the sending of such notice by mail 
was presumptive evidence for the jury, that it had been duly re- 
ceived. 


1 Green. Ev., sec. 40 ; 1 Taylor Ev., sec. 147 ; Com. vs. Jeffries, 7 Allen 
563. 
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But this evidence might be rebutted by evidence that it was 
never in fact received. The obligation is not discharged by the 
deposit of a letter which fails to reach its destination. 

, Freeman vs. Morey, 45 Me., 50 ; Greenfield B. vs. Crafts et al., 4 Allen, 457. 


Plath vs. Minn. F. Mut. F. Assoc’n. 
Rep’d Jour’l, p. 595. Min. 8. C. 


POLICY. 


§ 144. Frme.—EFntirety of — Avoidance of Part avoids the 
W hole.—Where the consideration paid for a policy is single and 
entire, and the amount of insurance secured thereby is a gross 
sum, distributed in specific items upon several pieces of property, 
the contract is an entirety and indivisible, the sole effect of the 
apportionment being to limit the extent of the insurer’s risk as to 
each item. 

2 Pars. Cont., 5th ed., 519; Gottsman vs. Penn Ins, Co., 56 Pa. St., 210 ; 
Triesmuth vs. A. M. F. Ins. Co., 10 Cush., 587 ; Brown vs. P. M. Ins. Co., 
11 Cush., 280 ; Lee vs. How. Ins. Co., 3 Gray, 583 ; Kimball vs. How. Ins. 
Co., 8 Gray, 33 ; Lovejoy vs. Augusta Ins, Co., 45 Me., 472; Richardson, 
vs. Maine Ins. Co., 46 Me., 394; Gould vs. York M. F. Ins. Co., 47 Me., 
403 ; Barnes vs. Union M. F. Ins. Co., 51 Me., 110; Day vs. Charter Oak 
Ins. Co., 51 Me., 91. 

The policy provided, that if the property was mortgaged with- 
out notice, the liability of the company should cease. Held, that 
a mortgage of any portion of the property, without notice, 
avoided the insurance as to the whole. 

Savage vs. How. Ins. Co., 52 N. Y., 502, and authorities cited, supra ; 
Langdon vs. Appellants, Minn. 8. C., April Term, 1875. 

Plath vs. Minn. F. Mut, F. Ins, Assoc’n. 


PRACTICE. 


§ 145. Lire.—Removal from State to Federal Court —The 
petition for removal from the State to the Federal court, stated 
that defendant was a citizen of Connecticut, but did not state 
the citizenship of the plaintiff. The bond was not conditioned 
for the payment of costs in case the removal was adjudged im- 
proper. Held, that the petition and bond were fatally defective 
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under the act of Congress of 1875, and the plaintiff was entitled 
to have the cause remanded to the State court. The Federal and 
not the State court must decide upon the right of removal. 


McMurdy vs. Conn, Gen. Life Ins. Co. 
Rep’d Jour’l, p 666. U. 8. 0. C. E. D. PENN. 


§146. Fire.—Nonsuit—A nonsuit was asked below, on the 
sole ground that there was no proof of plaintiffs right or title 
to recover. Held, that objections based on a defect of title, or 
breach of policy condition arising from such defect, as a ground 
for nonsuit, cannot be available on review. 

Adams vs. Greenwich Ins. Co. 


PREMIUM. 


§ 147. Lire.—Non-payment when Due.—Waiver by Agent.— 
The policy provided that it should be void if the premium was 


not paid on the day when due, Sept. 1st, and that the agent had 
no authority to waive payment or accept it when overdue, or 
alter the contract in any way. The agent was instructed that he 
might accept premiums until sixty days overdue, upon certificate 
of continued good health by the medical examiner. The com- 
pany were accustomed to accept such overdue payments to the 
agent without requiring a certificate. The policy was not exe- 
cuted until Sept. 2d, and was not delivered and the first premium 
paid until Sept. 9th. It provided that it should not be binding 
until such payment. The agent proposed to the insured, on Au- 
gust 29th, just before the second premium became due, to credit 
him with the payment if part was paid and a note given for the 
remainder, telling him he would otherwise be uninsured from 
Sept. 1st ; which offer was declined by the insured, on the ground 
that he was going to St. Louis to raise funds, and needed the 
money, but if successful would pay on his return. The renewal 
receipt was accordingly not delivered to him. The insured in- 
tended to keep the policy good and make payment within thirty 
days if able. The insured was accidentally killed on Sept. 2d, 
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and later on the same day tender of payment was made by his 
friends. Held, that the company was not liable. 


Macumber vs. St. Louis Life Ins. Co. 
Rep’d Jour’l, p. 591. 


PREMIUM NOTE. 


§ 148. Fire.—ZJnstallment Plan.—Liability for Non-payment.— 
The policy was for five years on the installment plan, the pre- 
mium for one year being paid in cash, and a note given payable 
in four annual installments. It was stipulated that the failure to 
pay any installment would suspend the policy during the contin- 
uance of such default ; but the company might thereupon en- 
force the payment of the whole note, and upon such payment, 
if no loss had occurred, the policy would revive. Held, that the 
stipulation was valid. The company upon default might recover 
the whole amount of the note, and not merely an amount propor- 
tionate to the period for which the risk had run. 

Case of Penn Ins. Co. vs. Geraldin et al., 31 Mo., 30, distinguished. 
Williams vs. Albany City Ins. Co., 19 Mich., 451. 


American Ins. Co. vs. Klink. 
Rep’d Jour’l, p. 657. Mo. 8. C. 


$149. Lire.—Construction of Policy.—What constitutes Pay- 
ment of Premiuwm.—Non-payment of Interest.—The insurance was 
in a mutual company, under a ten-payment part note policy, 
which provided that the unpaid note should be deducted from the 
amount of the claim ; also that if default should be made in the 
payment of any premium, as many tenths of the original sum 
should be paid as there had been complete annual premiums 
paid at the time of default ; also that if any premium or interest 
on any premium note was not paid when due, the company 
should only be liable for such stipulated proportion ; also, where 
the policy should become void for any other reason than non- 
payment of premium, all payments should be forfeited to the 
company. The premium notes provided that the interest should 
be paid annually or the policy be forfeited ; also that the divi- 
dends were to be applied to the cancellation of the notes. The 
renewal receipts provided that they should not be binding until 





1877.] Premium Note.— Title. 649 


the cash part of the premiums were paid, nor unless the notes 
and interest were paid when due. The premiums and interest 
were regularly paid for four years. ‘Then notes similar in terms 
to the premium notes were also accepted for the cash part of the 
premium during two years. All the receipts and notes were pre- 
pared by the company. Held, that in case of ambiguity, the 
language must be considered that of the company, and construed 
most strongly against it. Conditions of forfeiture receive a strict 
construction against the company for whose benefit they are -in- 
troduced. 

Hoffman vs. Autna Life Ins. Co., 32 N. Y., 414; Catlin vs. Springfield 
F. Ins. Co., 1 Sumner, 441; McAllister vs. N. E. Mut. Life Ins. Co., 101 
Mass., 558 ; Ky. Mut. Life Ins. Co. vs. Jenks, 5 Ind., 103 ; Fowkes vs. Assur. 
Assoe’n, 3 Best & Smith, 917. 

Held, that the forfeiture mentioned in the premium notes is 
not a forfeiture of the tenths to which the insured is entitled on 
payments of premium, but simply of the portion not paid for. 
The payment of the cash portion of the premium and interest, 
and the giving of the required note, constituted a complete an- 
nual payment, which made the policy paid up for one tenth of 
the original sum, and not subject to defeat for future failure to 
pay interest. 

Ohde vs. N. W. Life Ins. Co., 40 Iowa, 357 ; Bonner vs. Same, 3 Cent. 
L. J., 801 ; Dutcher vs. Brooklyn Life Ins. Co., 2 Cent. L. J., 153. 

The giving of the notes for the cash portion had the same 
effect as the payment of cash, and the forfeiture clauses contained 
in them are to be construed just as in the regular premium notes. 
Held, that the plaintiff is entitled to six tenths of the sum insured 
subject to the deductions mentioned in the policy. 

Symonds vs. N. W. Mut. Life Ins. Co. 

Rep’d Jour’l, p. 605. Mrinu. S. CO. 


TITLE. 


§150. Fire.—Ownership.— Knowledge of Agent.—The plaintiff 
was stated in the application to be the owner of the property, 
subject to a $6,000 mortgage. In fact he had purchased for $12,- 
000 and had paid $6,200, the vendor having a lien for the bal- 
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ance, but no deed had been given. In another answer the mort- 
gagee’s interest was stated, however, to be a “lien on mill to se- 
cure payment of sale.” The exact facts were communicated to 
the agent, by whom the application was filled. Held, that the 
company was concluded by the act of its agent. 


Eames vs. Home Ins. Co. 
—§ 139, 


$151. Fire. Vendor and Vendee.— Test of Ownership at Loss, 
—The contract of insurance does not attach to the property in- 
sured, nor in case of sale, either before or after loss, does it pass 
to the purchaser by operation of law, in the absence of a stipula- 
tion to that effect. It is a contract of indemnity against the loss 
covered by the policy, and inures to the benefit of the person 
with whom it is made, or those falling within its terms. As soon 
as the interests of such persons cease, it is at anend. As be- 
tween vendor and vendee, under a valid and subsisting contract 
of sale of real estate, covered by a policy of insurance, where a 
loss insured against occurs after the date of the contract and be- 
fore conveyance, the true test for determining to whom the money 
recovered on the policy belongs, in the absence of stipulations 
governing, is to determine who was the owner, and which party 
actually sustained the loss. 

Gilbert et al. vs. Port. 
From advance sheets of the 28 Ohio Reports. Outro 8. C. 


UNAUTHORIZED INSURANCE. 


§ 152. Fime—Place of Contract.—Evidence.—In an action in 
Michigan to recover on a premium note given to a foreign com- 
pany, where there is nothing in the note or the record to show that 
it was a Michigan contract, the court will not presume that the 
note was given in violation of the law regarding unauthorized 
insurance, and a refusal to admit the note as evidence, because 
the company did not offer to prove that it had complied with the 
laws of the State, was error. 

American Ins. Co. vs. Cutler. 

Rep’d Jour’l, p. 660. Mion, 8. C. 
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WAIVER. 


§153. Lire.—TZender of Overdue Premium—A tender of 
overdue premiums was refused on the ground that the policy had 
lapsed. A decree was obtained declaring the policy valid and 
giving the plaintiff the election of paying the overdue premiums 
in forty days or demanding a paid-up policy. The latter was 
demanded and the policy returned to the company with an in- 
strument canceling the same. Both were retained by the com- 
pany, which made no response but appealed. The judgment was 
modified on appeal by striking out the option to a paid-up policy. 
The insured subsequently died and a demand was made for the 
return of the policy and deed of cancellation, to which no re- 
sponse was made, but the company again appealed, when the last 
judgment was affirmed. Held, that the retention of the papers 
by the company subsequent to the modification of the decree, 
without notice of its intention, was substantially a declaration 
that no further tender would be accepted, and in such case no 
tender is required. 

Hartley vs. James, 50 N. Y., 79; Delavan vs. Duncan, 49 N. Y., 485. 

Held, that under the circumstances a further tender subsequent 
to the modification of the decree was unnecessary to preserve 
the rights of the plaintiff, and the company, was estopped from in- 
sisting that it would have been accepted if offered, nor could com- 
pound interest be claimed on the overdue premiums. 

Continental Nat. Bank vs. Nat. Bank of Commonwealth, 50 N. Y., 575. 

Hayner vs. American Popular Life Ins. Co, 

Rep’d Jour’l, p. 682. N. ¥. C. A. 


WAR. 


§ 154. Lire—ZInsurance Contracts not Abrogated by.—Non- 
payment of Premium.— Waiver.—Limitation of Remedy.—Service. 
—It is settled law in Virginia that contracts of life insurance 
were not abrogated, but merely suspended, by the war of seces- 
sion. 

N. Y. Life Ins. Co. vs. Hendren, 24 Gratt., 540, citing Manhattan Life 


Ins. Co. vs. Warwick, 20 Gratt., 614; Mut. Ben. Life Ins. Co. vs. Atwood’s 
Adm’r, 24 Gratt., 497; N. Y. Life Ins. Co. vs. White, 2 Ins. L. J., 917. 
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Policies were issued by a Connecticut company to a citizen of 
Virginia. Upon the outbreak of hostilities, the agent publicly 
announced that he would receive no more premiums. It did not 
appear whether or not the premiums were subsequently tendered. 
Held, that the contract was only suspended during the war. It 
became the duty of the insured, if alive at its termination, to ten- 
der the premiums due, but he dying pendente bello, no tender was 
necessary on the part of his representative. The insured died in 
1863 ; his wife qualified as his executrix and died in 1865. An 
administrator was then appointed, who, in 1865, wrote to the 
company, informing it of the death of the insured, and whatever 
was needed to determine its liability, and desiring the company’s 
views as to its liability, of which he was not informed. The 
company responded, refusing payment solely upon the ground of 
non-payment of premium; Held, that this was a waiver of any 
other formal requirement of the policies. The son of decedent 
qualified as executor in 1873 and instituted suit. Held, that the 
suit could not be defeated by the delay, unless barred by the 
statute of limitations. Held, that the company, by its compliance 
with the law, being domiciled in Virginia, the statute did not be- 
gin to run until 1869, and suit was brought within the requisite 
time of five years thereafter. 

‘ Johnson vs, Gill, 27 Gratt., 587 ; Danville Bank vs. Waddell, 27 Gratt., 448. 

Where the company failed to appoint another agent, its revoca- 
tion of the powers of its former agent was unlawful, and service 
on him was valid under the Virginia act of 1855-6, whether the 
contracts were made prior or subsequent to that time. 

Conn. Mutual Life Ins. Co. vs. Duerson’s Adm’rs. 

Rep’d Jour’l, p. 670. 





REPORT OF DECISIONS 


kENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


COURT OF APPEALS OF NEW YORK. 


FLORENCE VAN VALKENBURGH er at., 


Apmr’s, Respondents, 
vs. 


AMERICAN POPULAR LIFE INS. CO., 
Appellant.* 


The General Term has power to review upon the facts only on appeal from a re- 
feree or court without a jury. 

The insured answered in the application that his habits were correct and temper- 
ate in all respects, and that he was a free and generous liver. 

Held, that the answers are contradictory, and the company cannot allege fraud on 
the ground that the insured used intoxicating liquors. 

The insured answered that he did not use ale, beer or wine. The medical exami- 
ner stated that he was temperate and did not use intoxicating liquors. 

Held, that the term ‘‘ use” implied customary or habitual use, and where the evi- 
dence was conflicting as to whether there had been such use, the question of 
fraud was properly left to the jury. 

Where the evidence was conflicting as to whether the disease of which insured died 
was aggravated by intemperance, it was a proper question for the jury, and the 
burden of proof rested on the company. A policy conditioned on this point, if 
a warranty, isa promissory warranty merely, which is not a condition prece- 
dent. 

A fraudulent intent in the answers must depend in some degree upon the insured’s 
conception of the meaning of the questions, and the jury are to find what that 
conception was, under instruction from the court as to the legal meaning of the 
language. 

Judgment affirmed. 


* Decided June 19, 1877. 
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[The application and policy in this case were similar to those in Fitch 
vs. American Popular Life Ins. Co., 4 Ins. L. J., 665, and their char- 
acter is set forth in the opinion in that case.—Eb. Ins. L. J.] 


G. Buss, for Appellant. 
A. J. Parxer, for Respondents. 


Forerr, J. 

The first point made by the defendant is, that the General Term, 
by an erroneous view taken of what were the issues formed by the 
pleadings, neglected to review the judgment upon the facts, and thus 
deprived the defendant of a right it had, to have the General Term 
pass upon the facts as shown by the testimony. 

If by this is meant that the General Term should have considered 
the testimony, and have determined whether it showed facts upon 
which it would bave arrived at the same result which the jury reached 
as expressed in their verdict, the pointis not welltaken. The General 
Term has power to review upon the facts, only when the appeal is 
from the judgment of a referee, or that of a judge who has tried the 
case without a jury.—Code of Pro., § 348. 

It may be, however, that the point means only that the General 
Term should have considered the testimony, to see whether the mo- 
tion for a nonsuit should have been granted. If the General Term 
‘was not aware that the defendant had, by its amended answer, 
alleged fraud on the part of the plaintiff’s intestate, it may have made 
a difference in its view of the correctness of the decision of the mo- 
tion. But we will not reverse its judgment for the reason alone that 
it overlooked that issue in the case. The question being before us 
on appeal, we can give the judgment thereon which the courts below 
should have given. 

The issue of fraud was based upon the questions and answers in 
the application for a policy. The questions and answers relied upon 
by the defendant were those regarding the habits of the intestate in 
the use of intoxicating drinks. They must be considered as of the 
date of the application, which was in the last of December, 1870, and a 
reasonable time before and after. He answered that his habits of 
life were correct and temperate in all respects ; that he was abstemi- 
ous, a free and generous liver, and had always been so. It is not 
easy to find any definite result from these answers. They seem to 
neutralize each other. The idea conveyed by saying of a man that 
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he is a free and generous liver, is contradictory of that given by say- 
ing of him that he is temperate in all respects, and abstemious. If the 
defendant was satisfied with these opposing answers when the appli- 
cation was read and the policy issued, it cannot now object. 

It is difficult to understand some of the questions and some of the 
answers, from the peculiar and obscure method adopted by the defen- 
dant. But it may be fairly said that the intestate answered that he 
did not use ale, beer or wine. The statement of the medical examiner 
was more positive and particular, to the effect that the intestate was 
temperate and correct in his habits, and did not use any intoxicating 
liquors. There was testimony that about the date of this application, 
and before it, the intestate did drink whiskey, and once at least to the 
point of intoxication. 

There was also testimony on the other side of the question. It was 
to the effect that the witnesses knew him well, or were very intimate 
with him ; that his habits were good ; that they remember his drinking 
but very seldom, and never saw him intoxicated or under the influ- 
ence of liquor ; that he was a remarkably healthy man, of fine phy- 
sique ; that they had known him to refuse liquor when offered to him, 
and never saw anything to induce belief that he was not perfectly 
temperate. 

Though this testimony was, from a necessity of its character, nega- 
tive, still it was pertinent to the issue, and competent to be given on 
a question of the habits of sobriety or the contrary. It needs must be 
weighed with the affirmative testimony in coming to a conclusion 
whether with fraudulent intent the intestate made the answers relied 
upon by the defendant. Ido not think that most men, or at least 
many men, would feel that they were making a fraudulent answer, if 
they said that their habits of life were correct and temperate, and that 
they did not use intoxicating liquors, if they drank them no oftener 
than the intestate did, according to the testimony of the witnesses for 
the plaintiffs, especially when with that answer is the other, that they 
were free and generous livers, and had always beenso. In common 
acceptation, the latter phrase indicates those who do not entirely re- 
frain from the use of stimulating drinks. 

I am obliged to confess that I get no idea from the question, ‘“ Nor 
use alcoholics in kind? or distilled spirits in kind ? ” 

The question, “ Use any intoxicating liquors or substances?” is a 
question which does not direct the mind to a single or incidental use, 
but to a customary or habitual use. Such is one of the meanings of 
the noun ‘‘use” and the verb “use ;” as “use hospitality one to 

o 
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another without grudging.” It was a question not indisputably and 
conclusively settled by the testimony as a whole, whether the intes- 
tate could be so clearly charged with such use as that he might 
plainly be charged with a fraudulent intent in answering “ no” to the 
medical examiner, and being so unsettled} it was proper to give the 
solution of it upon the evidence to the jury. We have not lost sight 
of the interpretation of the word given to the jury by the court at 
nist prius. If that had been more unfavorable to the defendant than 
that which we adopt, we might feel that the defendant should have the 
benefit of a milder construction. 

There was also a conflict in the whole evidence, whether the disease 
of which the intestate died was aggravated by intemperance. It was 
proper that the jury should pass upon it. It was not for the plaintiffs 
to make out, as a part of their case, the negative of that proposition. 
It was for the defendant to establish it as an affirmative, the same as 
they would any breach by the subject of the insurance of any other 
condition subsequent of the policy. If it be conceded to be a warranty, 
it is not a condition precedent, for it does not relate to the commence- 
ment of the risk. It isa promissory warranty which is not a condition 
precedent. N. Y. Life Ins. Co. vs. Graham, 2 Duvall, 506. I see no 
error in the portion of the charge excepted to, taken in connection 
with the peculiar application and contract in this case. It was held 
in Fitch vs. Popular Life Co., 59 N. Y., 557, on a like application and 
policy, that it was necessary for the defendant to show, not only that 
the statements were untrue, but that they were known to be so, and 
were made with a fraudulent intent. Now a fraudulent intent must, 
to some degree at least, depend upon the understanding which the 
applicant has of the meaning of the question. The jury are to find 
that intent ; that it existed in the heart of the applicant at the time 
he answered. Of course they must first find what was his conception 
of the question. If according to that conception he answered truth- 
fully, then he did not answer with fraudulent intent. They are to 
find what that conception was, under the direction of the court as to 
the legal construction of the phrases used, if any is required, or their 
own understanding of the purport of the question. 

These considerations cover all the points made by the defendant. 

We find no error in the holdings at nisi prius, and the judgment 
should be affirmed. 

All concur. 





American Ins. Co. vs. Klink. 


SUPREME COURT OF MISSOURI. 


Aprit Term, 1877. 


Appeal from the Moberly Court of Common Pleas. 


AMERICAN INS. CO. or Cutcaao, Intros, Appellant, 


vs. 


JOHN P. KLINK, Respondent. 


The policy was on the installment plan, and it was stipulated that the failure to 
pay any installment of the note given in part payment of premium would sus- 
pend the policy during the continuance of such default. But the company 
might thereupon enforce the payment of the whole note, and upon such pay- 
‘ ment, if no loss had occurred, the policy would revive. 


Held, that the stipulation was valid. The company upon default might recover 
the whole amount of the note and not merely an amount proportionate to the 
period for which the risk had run. 


Judgment reversed. 


Hovag, J. 


The plaintiff insured the defendant on the installment plan, against 
loss or damage by fire and lightning to the amount of $1,660 on a 
certain dwelling-house, and other property situated in Randolph 
County, for the period of five years from and after the 26th day of 
October, 1872. The defendant paid as premium the sum of $9.96 
cash, and gave his note for the sum of $39.84 payable in four annual 
installments. The application, made and signed by the defendant, 
contained the following stipulation : If any installment upon the pre- 
mium shall remain due and unpaid thirty days, then the policy issued 
upon the application, in consideration of such installment, shall be null 
and void until the same is paid.” 
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The charter of the plaintiff authorizes the taking of installment 
notes, and contains the following provisions : 

“Tf the maker of such note or notes shall neglect or refuse to pay 
the amount of any installment for the space of thirty days after the 
same shall fall due by the terms of such note or notes, then and in 
every such case the policy issued in part or whole consideration of 
such notes or notes, shall be nuli and void until the same is or are 
paid, and if any person or persons owing such note or notes, shall re- 
fuse to pay any installment for the space of thirty days after the same 
shall fall due, notice having been given by mail or otherwise of the 
maturity of such note or notes, and of the penalty and forfeitures 
herein provided, then and in every such case the whole note upon 
which installments is or are due, shal] become due and payable, and 
the said company may proceed at law and collect the whole note or 
notes given for and in consideration of any policy of insurance, with 
costs of suit. Upon the satisfaction of any judgment the policy is- 
sued in whole or part consideration of any note or notes upon which 
suit is brought shall become in full force and virtue.” 

The policy issued to the defendant contained the following clauses : 

“This company shall not be liable for theft at or after a fire,” etc., 
‘‘nor if default shall have been made by the assured in the payment 
of any installment of premium due upon the installment note afore- 
said of the assured, for the space of thirty days after such installment 
shall become due by the terms of such note. Provided, however, 
that on payment by the assured or assigns of all installments of pre- 
miums due under this policy, and the installment notes given thereon, 
the liability of this company on this policy shall again attach, and 
this policy be in force from and after such payment. But this com- 
pany shall not be liable for any loss happening during the continu- 
ance of such default of payment. If the interest of the assured is 
not properly stated, etc., or if the cash premium shall be unpaid, 
then, and in every such case this policy shall be void. When a 
promissory note shall be given by the assured for the cash premium, 
it shall be considered a payment, provided such note is paid at or 
before maturity. But it is expressly understood and agreed by and 
between the parties hereto, that should any loss or damage occur to 
the property hereby insured, and the note given for the cash pre- 
mium, or any part thereof, remain unpaid and past due at the time 
of such loss or damage, then this policy shall be void. It is further 
provided, that no attempt by law or otherwise to collect any note 
given for the cash premium, or any installment of premium due upon 
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any installment note, shall be deemed a waiver of any of the condi- 
tions of this policy, or shall be deemed in any manner to revive this 
policy. But, upon the payment by the assured or his assigns of the 
full amount due upon such note, and costs, if any there be, this 
policy shall thereafter be in full force.” 

The plaintiff was duly authorized to do business in this State. 

The first installment, which fell due in 1873, was paid. Default 
was made in the payment of the second installment, and after thirty 
days’ notice to the defendant, as required by the charter, which was 
referred to in the policy and made a part thereof, plaintiff brought 
suit to recover the whole amount of said note remaining unpaid. 

No loss had occurred prior to the institution of the suit, nor, so far 
as appears, prior to judgment. 

The only question presented is whether, on the facts stated, the 
plaintiff was entitled to recover the full amount of the note, or only 
such part thereof as would bear the same proportion to the full 
amount as that portion of the period of the risk prior to the notice 
of default bears to the entire period covered by the policy. 

The rule allowing only a proportionate amount to be recovered 
was adopted by the court, and judgment was rendered for the plain- 
tiff for the sum of one dollar, from which an appeal has been taken 
to this court. 

The case of Pennsylvania Ins. Co. vs. Geraldin et al., 31 Mo., 30, 
is relied upon by the defendant to sustain the judgment of the court 
below. There is a very marked difference, however, between that 
case and the case at bar. In that case the failure of the insured to 
pay the premium note, rendered the policy absolutely void at the 
option of the company, and the policy was declared to be void and 
of no effect from that date, and the company was restricted to a re- 
covery of such part of the premium as was proportioned to the 
diminished period of the risk. In the case at bar the failure to pay 
an installment of the note did not, at the option of the company or 
otherwise, absolutely annul or avoid the policy, but only suspended it 
during the continuance of such default, so that if a loss had occurred 
during the default of the insured, no recovery could be had therefor 
against the company ; but upon the voluntary or enforced payment 
of the note, if no loss had occurred, the policy would revive and re- 
attach, The only effect of a default and notice, no loss occurring, 
was to entitle the company to sue for and recover the entire amount 
of all the installments, thereby giving the insured, when the sum so 
recovered was paid, a paid-up policy for the remainder of the origi- 
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nal period of five years. Similar stipulations were elaborately con- 
sidered in the case of Williams vs. The Albany City Ins. Co., 19 
Mich., 451, and ceclared to be valid, and we perceive no reason why 
they should not be upheld in the case at bar. We express no 
opinion as to the effect, under the terms of this policy, of a loss 
occurring after the default and before the recovery of the amount of 
the premium note, as no such case is before us. 

The judgment will be reversed and the cause remanded. 

The other judges concur. 


SUPREME COURT OF MICHIGAN. 


AMERICAN INS. CO. 
VS, 


HENRY CUTLER. 


In an action in’ Michigan to recover on a premium note given to a foreign com- 
pony. where there is nothing in the note or the record to show that it was a 
ichigan contract, the court will not presume that the note was given in vio- 
lation of the law, anda refusal to admit the note as evidence, because the com- 
pany had not proved that it had complied with the laws of the State, was error. 


Judgment reversed. 


Marston, J. 

This was an action of assumpsit, brought upon a premium note un- 
der a policy of insurance dated January 28,1873. The suit was com- 
menced and tried in a justice’s court, and a judgment rendered in 
favor of the defendant. The company removed the cause by certio- 
rari to the Circuit Court, where the judgment of the justice was af- 
firmed. The case comes here on writ of error. 

Upon the trial the plaintiff introduced the note in question, where- 
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upon the defendant admitted the existence of the plaintiff as a for- 
eign corporation, created under the laws of Lllinois, but did not 
admit its authority to do business in this State. Defendant then ob- 
jected to the admission of the note in evidence, becayse plaintiff had 
not averred in its declaration, or proved, and did not offer or propose 
to prove, that it had complied with the laws of this State, applicable to 
foreign insurance companies, authorizing it to transact business in 
this State during the year 1873. No such proofs having been intro- 
duced, offered or proposed, the court sustained the objection, and ren- 
dered judgment as already stated. 

The note bears no mention of the place where made, and is payable 
generally. There is nothing in the record tending to show where the 
policy was issued, nor from which it can be inferred that the policy 
was @ Michigan policy. The note appears to have been given for 
yalue, and we cannot presume that it was given in Michigan in vio- 
lation of a law of this State. This case resembles very closely Amer- 
ican Ins. Co. vs. Woodruff, 34 Mich., except that as the question there 
arose, the presumption was in favor of the correctness of the rulings. 
No such presumption exists in this case, as all the progeedings and 


evidence is set forth. The judgment of the justice and Circuit Courts 
must be reversed with costs. 





Report of Decisions. 


{{SSUPREME COURT OF PENNSYLVANIA. 


Error to Court of Common Pleas of Lehigh County. 


SEIPEL. 
vs. 


INTERNATIONAL LIFE INS. AND 
TRUST CO.* 


If an insurance company discontinues its insurance business, and notifies the pub- 
lic to that effect, a contract made by it with a person as agent to effect insur- 
ances, and for which he has paid the company a sum in advance, to be taken out 
in policies thereafter to be obtained by him, will be held rescinded, and the 

erson acting as agent can sue the company for the balance of the sum so paid 
= aes to it, after deducting whatever insurances may have been effected 
y him. 


In November, 1871, the International Life Insurance and Trust 
Company (defendant, ) had established an agency at Allentown, Lehigh 
County, au.4 was doing a life insurance business there and elsewhere. 
It was incorporated by the legislature of New Jersey, by an act ap- 
proved April 22, 1868, with the combined powers and privileges of a 
“Life Insurance and Trust Company.” Martin A. Seipel (plaintiff, ) 
sold the defendant a mortgage ona property in New Jersey for $7,000, 
receiving their check for the whole amount of the purchase money, 
and it having been deposited in bank, was duly paid by defendant. 
At the same time (November 25, 1871,) Seipel gave the defendant 
$2,500, and entered into the following agreement : 

“ The International Life Insurance and Trust Company of Jersey 
City hereby acknowledge that they have this day had and received of 


* Decision rendered March llth, 1877. From Chicago Legal N ews. 
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and from Martin A. Seipel, of the city of Allentown, County of 
Lehigh, and State of Pennsylvania, the sum of two thousand five 
hundred dollars, being the first premiums upon acceptable life risks, 
which, for certain good causes and considerations, the said Martin A. 
Seipel hereby agrees and covenants to procure and place and insure 
in the said company, within the period of two years from the date 
hereof. The said International Life Insurance and Trust Company 
hereby agrees to furnish policies for the said life risks, the first pre- 
miums amounting, in the aggregate, to two thousand five hundred 
dollars, whenever the said Seipel shall provide and place the said 
acceptable risks, within the aforesaid period of two years from the 
the date hereof. Witness our hands this 25th day of November, 
A. D. 1871.” . 

Thereupon the plaintiff procured and placed in the company de- 
fendant’s life risks, the first premiums of which amounted to $466.93 ; 
and while so engaged, within a year after the date of said agreement, 
the defendant went out of the life insurancesbusiness on account of 
the large expenditures, competition, etc., sold out and transferred its 
entire insurance business to the United States Life Insurance Com- 
pany of New York, discontinued all its agencies, including the one at 
Allentown, notified its policy-holders to return their policies and ac- 
cept new ones in the United States Life Insurance Company ; noti- 
fied the plaintiff and general public that after October 15, 1872, its 
management would be “exclusively ” directed to the trust and bank- 
ing business. Plaintiff then rescinded the contract, and brought suit 
to recover the balance of his money in the hands of defendant. 


Gorpoy, J. 

But a single question presents itself for consideration in this case ; 
that question is, did the company defendant, by its own act, render 
the performance of the contract with Martin A. Seipel impossible ; 
or if not wholly impossible, were such new circumstances and condi- 
tions thrown around and imposed upon its execution by the company, 
as warranted him in treating it as rescinded? A statement of the 
facts will resolve this matter. The defendant was a New Jersey cor- 
poration ; it had complied with the laws of Pennsylvania, and estab- 
lished its agency at Allentown, and it had therefore the power to so- 
licit and take risks in this commonwealth. Seipel was a citizen of 
Allentown. He paid to the company twenty-five hundred dollars, which 
is agreed should be treated as first premiums, paid in advance, on 
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life risks of an acceptable character to that amount, and which Sei- 
pel was empowered to present within two years from the date of the 
contract, and which the company was bound to accept. 

The plaintiff was thus constituted an agent of this corporation, for 
it was only by virtue of such power that he could comply with the 
terms of the contract ; and on the other hand, the defendant could 
only accept the risks offered by the plaintiff, by virtue of the power 
it acquired by a compliance with the statutes of this State. When, 
therefore, it expressed its determination to abandon the business of 
life insurance, and, at the same time, withdraw its agencies from 
Pennsylvania, it thereby not only disqualified itself for receiving risks, 
but also rendered it impossible for Seipel to solicit or procure them. 
For, in order to act even asa subordinate agent, he must have an 
appointment from the general agent for the State, duly certified by 
the auditor general. 

Now, what signified the fact that the defendant reserved the right 
to issue policies to fulfill contracts made previously to the time of the 
abandonment of its general insurance business? It had, by its own 
act, put an end to the plaintiff's power to procure risks within his own 
State, the place of the contract, and, hence its reservation did him no 
good. 

True, he might have gone into New Jersey and canvassed that State 
for risks, but, in the first place, it would be inequitable to compel 
him to accept a contract which had been mutilated by the cutting out 
of his own State, the place where both he and the company had in- 
tended he should procure the necessary risks to pay him back the 
money which he had advanced ; and, in the second place, it would be 
rowing against tide to attempt to procure risks, even in New Jersey, 
for a company which had forestalled such attempt, by announcing to 
the world that it had abandoned the insurance business. A more 
effectual method for blocking the way to the performance of a contract, 
than that presented in the case in hand, can scarcely be conceived, 
and we are not willing to agree that the party causing such obstruc- 
tion should be permitted to profit thereby. . 

It was also a mistake to suppose that a tender of the money paid 
to the plaintiff for the mortgage sold by him to it, was a condition 
precedent to the plaintiff’ s right of action. That transaction does 
not in any way enter into the contract before us ; the defendant, for 
reasons of its own, took especial care to make these transactions 
separate and distinct. Apart, however, from this, the default in per- 
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formance, as we have shown, results from the act of the defendant, 
and it is upon this default, which amounts to a rescission, that the 
plaintiffs action is founded ; he has therefore no precedent*condi- 
tions to perform. 

And now, March 12th, 1877, the judgment upon the award is re- 
versed and set aside, and judgment is now entered for the plaintiff, 
Martin A. Seipel, and against the defendant, the International Life 
Insurance and Trust Company of New Jersey, in the sum of two 
thousand four hundred and thirty-four dollars and fifty-eight cents, 
$2,434.58, with costs of suit, and it is ordered that the records be 
transmitted to the Court of Common Pleas of Lehigh County for 
execution. 

STATEMENT. 

Amount, contract Nov. 25, 1871. 

Due November 25th, 1873 $2,500.00 
Less payment. ...........000. Cbeeeeenwend ee 466.93 

$2,033.07 
Fnbereth sc cccscaccssces see cccccsccccs eee 401.51 


$2,434.58 





UNITED STATES CIRCUIT COURT, 


EASTERN DISTRICT OF PENNSYLVANIA. 


MoMURDY 
vs. 
CONNECTICUT GENERAL LIFE INS. CO.* 


A petition for removal from the State to the Federal court stated that the defen- 
dant was a citizen of Connecticut, but did not state the citizenship of the plain- 
tiff. The bond was not conditioned for the payment of costs in case the re- 
moval was adjudged improper. 


Held, that the petition and bond were fatally defective under the act of 1875. 
Cause remanded. 


Rule nisi to remand cause removed to the U. S. C. C. from the 
Common Pleas No. 4, of Philadelphia County, to the latter court. 

Debt on a policy of life insurance brought in Common Pleas No. 4, 
of Philadelphia County, to March term, 1876. : 

On May 20, 1876, the Court of Common Pleas No. 4 granted a rule 
to show cause why the above cause should not be removed into the 
Circuit Court of the United States. On May 27,1876, this rule was 
made absolute (not being opposed by defendant’s counsel, ) and a peti- 
tion and bond for removal to the United States Court were filed. On 
August 27, 1876, a certified copy of the record of the above suit in 
the Court of Common Pleas No. 4, was filed in the Circuit Court of 
the United States for the Eastern District of Pennsylvania. The de- 
fendant had entered his appearance, but there were no pleadings. 
The petition stated that the defendant was a citizen of Connecticut, 
but did not state the citizenship of the plaintiff. The bond was not 
conditioned for the payment of costs by the defendant, in case the 
“* Brom Chicago LegalNew. = 
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Circuit Court should be of opinion that the cause had been impro- 
perly removed thither. An affidavit was handed up, stating that the 
plaintiff was, from the commencement of the suit tothe present time, 
a citizen of Colorado. 


A. Sypney Brovte (D. G. Esutzmon and James W. Paut with him,) 
argued that the petition was fatally defective in not stating that the 
plaintiff and defendant were citizens of different States. The defen- 
dant was only entitled to remove this cause by virtue of being a citi- 
zen of a different State from the plaintiff. Non consiat that he is a 
citizen of a different State from the defendant. It is a general rule 
that where jurisdiction depends upon statute, the jurisdiction must 
appear upon the record. This is not the case here. 

The record is fatally defective in this respect, and cannot be 
amended : (1.) Because a correct petition is a conditidn precedent 
to the possibility of removal, and because now, as several terms have 
elapsed, the time for removal, the cause being legally still pending in 
Common Pleas No. 4, has elapsed. (2.) Because when the suit was 
brought, and at the time the petition was filed, the plaintiff was a citi- 
zen of Colorado, which, until August 1, 1876, was a Territory. U.S. 
Statutes, 1875-6, p. 7. And it has been decided in a suit between a 
citizen of a Territory, or of the District of Columbia, and of a citizen 
of a State, that the controversy is not between citizens of different 
States. Hepburn vs. Ellzey, 2 Cr., 445 ; Wescott vs. Fairfield Town- 
ship, Pet. C. C., 45; Vasse vs. Mifflin, 4 W. C. C., 519 ; New Orleans 
vs. Winter, 1 Wh., 91. 

Moreover, the bond filed was fatally defective, and cannot now be 
amended, inasmuch as the legal removal depends upon a bond of a 
certain form being filed with the petition. The act of Congress, under 
which all removals now take place, of 3d March, 1875, U. S. Statutes, 
1874-5, sec. 3, p. 471, require the party removing the case to the 
Circuit Court to “ make and file therewith (his petition) a bond with 
good and sufficient surety for his entering in such Circuit Court, on 
the first day of its then next session a copy of the record in such suit, 
and for paying all the costs that may be awarded by such Circuit 
Court, if such court shall hold that such suit was wrongfully or im- 
properly removed thereto.” The bond filed in this case was condi- 
tioned merely for the filing of a copy of the record of the proceedings 
in the State court upon the first day of the succeeding term of the 
Circuit Court in the latter court, and did not provide, as is required by 
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the act of Congress, for the payment of costs if the suit should be, 
as is the case here, improperly removed. 


M. Arnotp and W. S. Price, contra. 

In regard to the bond, the misapprehension has arisen from sup- 
posing that the cause was removed under the act of March 3, 1875, 
supra. It was properly removed under the former act of 2d March, 
1867, § 1, 14 Stat. 558, which is not repealed by the act of 1875. It 
may fairly be inferred from the petition that the parties were citizens 
of different States, inasmuch as the plaintiff brought the case in a 
State Court of Pennsylvania, against a citizen of Connecticut. In 
any event, an amendment would be permitted allowing the defendant 
to aver that the plaintiff is a citizen of Pennsylvania, to test that 
question. 


Oral opinion by McKeyyon J. . 

The court said that it must always appear upon the record that 
the United States Court has jurisdiction. This is not the case here, 
since it does not appear that the controversy is between citizens of 
different States. The inference contended for by the defendant 
cannot be made. For all that appears, the plaintiff may be a citizen 
of Connecticut or a citizen of a Territory, in each one of which cases 
the cause would have been improperly removed. Apart from this, 
the bond filed is fatally defective. The act of 1875, supra, certainly 
takes the place of all former acis in the requirements which it makes 
for the removal of all causes to which it is applicable. The language 
of the act is: “Section 2. That in any suit * * in which there 
shall be a controversy between citizens of different States * * 
either party may remove said suit into the Circuit Court of the 
United States for the proper district.” * * * “Section3. * * 
That whenever either party entitled to remove any suit mentioned in 
the next preceding section shall desire to remove such suit from a State 
court to the Circuit Court of the United States, he or they may 
make and file a petition in such suit, * * * and shall make and 
file therewith a bond * * * for his entering in such Circuit 
Court on the first day of its then next session a copy of the record 
in such suit, and for paying all costs that may be awarded by such 
Circuit Court, if such court shall hold that such suit was wrongfully 
or improperly removed thereto.” ; 

The requirements as to the nature of the bond, therefore, extend 
to all cases mentioned in the second section, and to that extent, at 
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least, this act repeals all prior acts upon this subject. The filing of 
the bond conditioned as required by the act, is a condition precedent 
to the removal of the cause to this court. If the required bond has 
not been filed, this court has no jurisdiction ; though it belongs to it 
exclusively, and not to the State Court, to decide that fact. 

Nor has the plaintiff been guilty of such laches as prevents him 
from having the cause remanded. This court cannot proceed unless 
it has jurisdiction, whatever the conduct of the parties may have 
been. Moreover, the plaintiff could have done nothing further than 
what he has done, except that he might have made this motion at 
the last October session instead of ‘now, and by this the defendant 
has not been injured. The fact that the plaintiff did not oppose the 
removal before the State court, was not laches upon his part, since 
that court had no jurisdiction to decide the right of removal, that 
being wholly within the jurisdiction of this court. 

For these reasons the rule nisi to remove is made absolute, and the 
cause is ordered to be remanded, the defendant to pay all the costs 
of the removal of the case to this court and of the remanding of the 
suit to the State court. 





Report of Decisions. 


SUPREME COURT OF APPEALS OF VIRGINIA. 


CONNECTICUT MUT. LIFE INS. CO. 
b vs." 


DUERSON’S EXECUTOR.* 


Contracts of life insurance were not abrogated but merely suspended by the war 
of secession. 


The policies were issued by a Connecticut —ecty to a citizen of Virginia. The 


agent upon the outbreak of hostilities publicly announced that he would re- 
ceive no more premiums. It did not appear whether or not the premiums were 
subsequently tendered. 

Held, that the contract was only suspended during the war. It became the duty 
of the insured to pay the premiums due if alive at its close, but not being alive, 
no tender was needed, but the insurer should have been informed within a rea- 
sonable time after the war, of the death of the insured. 

The insured died in 1863, his wife qualified as executrix, and died in 1865, and an 
administrator was appointed the same year, who informed the company of the 
death of insured,and whatever was needed to determine its liability,not knowing, 
however, how far it could be enforced, and desiring the company’s views. The 
company refused payment solely upon the ground of non-payment of premium. 

Held, that this was a waiver of any other formal requirements of the policies. 

The son of decedent qualified as executor in 1873, and instituted suit. 

Held, that the suit could not be defeated by delay unless barred by the statute of 
limitations. 

Held, that the company being domiciled in Virginia for the purpose of being sued, 
the statute did not begin to run until 1869, and suit was brought within the re- 
quisite time of five years thereafter, 

Where the company failed to appoint another agent, its revocation of the powers 
of its former agent was unlawful, and service on him was valid under the Vir- 
ginia act of 1855-6, whether the contracts were made prior or subsequent to 
that time. 


Judgment affirmed. 


ANDERSON, J. 
It must be regarded as settled law, at least in Virginia, that con- 
tracts of life insurance entered into before the late war, by parties 
“*Decisionrendered July, 187. 2 00—(“‘OSOSO*~‘COCSC*™S 
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who were separated by the belligerent lines, are not abrogated, but 
only suspended, by the war. (New York Life Insurance Company 
vs. Hendren, 24 Grat., 540, citing Manhattan Life Insurance Company 
vs. Warwick, 20 Grat., 614 ; Mutual Benefit Life Insurance Company 
vs. Atwood’s Adm’r, 24 Grat., 497 ; New York Life Insurance Com- 
pany vs. White, Supreme Court of Appeals of Virginia, Insurance 
Law Journal for December, 1873, 917.) These Virginia decisions are 
in accord with the decisions of the Supreme Courts of the States of 
Kentucky, New York, New Jersey, and Mississippi, and the Federal 
Circuit Courts for the Southern District of New York, Judge Blatch- 
ford, and for the Eastern District of Virginia, Judge Bond. In the 
case under judgment one of the policies of insurance was issued by 
the plaintiff in error, on the 10th day of June, 1850, for the insurance 
of the life of Robert C. Duerson, of Spottsylvania, in the State of 
Virginia, in the amount of $2,000, for the term of the whole contin- 
uance of his life, in consideration of the sum of 70.20-100 dollars 
to the said company in hand paid by the said Robert C. Duerson, and 
of the annual premium of 70.20-100 dollars to be paid on the 10th 
of June in every year during the continuance of the policy. The other 
policy, which is also an insurance for the term of the whole contin- 
uance of his life, is dated June 9th, 1851, and is for 1,500 dollars, in 
consideration: of 54.45-100 dollars in hand paid, and of the annual 
premium of same amount to be paid on the 9th of June of every 
year during the continuance of the policy. 

The plaintiff in error was an incorporated company of the State of 
Connecticut, and had an agent, A. Alexander Little, at Fredericks- 
burg, Virginia. The testator of the defendant in error, R. C. Duer- 
son, was a resident citizen of Virginia. The premiums on both poli- 
cies were regularly and punctually paid to the agent, in the mode 
prescribed by the policies, by the insured, in fulfillment of his contracts, 
up to the 9th and 10th of June, 1861. At those dates the next pre- 
miums were due. They were not paid. The late war between the States 
at those dates and prior thereto was flagrant, and separated the home 
office and domicil of the company from its agent at Fredericksburg, 
and from the insured, R. C. Duerson, by the belligerent lines. The 
contract was thereby suspended, the agent of the company having 
resolved to receive no further premiums after the preceding 4th day 
of May, which he made known to the public. There is no direct 
proof that the premiums then due were tendered by Duerson to the 
agent. I think the presumption is they were tendered ; or if not 
tendered, it was because Duerson knew they would not be received, as 
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the agent had stated publicly he would receive no more premiums ; 
and he now testifies that if they had been tendered he would not have 
received them. But I do not think it material whether they were 
tendered or not, inasmuch as the war suspended the contract, and 
if they had been tendered they would not have been received. 

In the Manhattan Life Ins. Co. vs. Warwick, supra, we held that a 
payment tendered to the agent in July, 1861, and received by him, 
was valid and binding on the company, and that the insured should 
be credited with it, although the company never received it. But ia 
that case it was shown that the agent had received it in compliance 
with express instructions from the company, which was therefore 
charged with it. But in this case there is no special authority given 
to the agent by the company, to receive any premiums during the war, 
and after the war it refused to ratify his act in receiving payment of 
a premium from Gordon on the 4th of May, 1861. 

If it had been competent for the agent to receive premiums without 
special authority, he resolved not to receive them, and it would not be 
right to hold the assured to a forfeiture of his policies in this case for 
not tendering them, inasmuch as if they had been tendered, the agent 
declares they would not have been received, and if they had been ten- 
dered and received the company would have refused to ratify it, as is 
inferable from the fact that they disclaimed the authority of their said 
agent in another case to receive payment of a premium, even at an 
earlier stage of the war, and refused to ratify it. But the contract 
being suspended by the war, all acts which were to be done in its 
execution were suspended, and the stipulations that the insured should 
pay the premiums of the 9th and 10th of June, 1861, as the conditions 
of the policies, were suspenced. But this being so, it was obligatory 
on the insured, if living, to have tendered payment in a reasonable 
time after the termination of the war. But if the insured had not 
survived the war, but had died pendente bello, the case it seems to me 
is different, and the assured are not liable to forfeitures of the policy 
by reason of the failure of the personal representative of the insured 
to make a tender of the unpaid premiums after the termination of the 
war. 

The insurer had in his own hands money due from him to the as- 
sured, out of which he was entitled to retain the unpaid premiums, 
and a tender of them by the personal representative would have been 
unnecessary, if not improper. 

But the insurer should have been informed, in a reasonable time 
after the war ended, of the death of the insured, that he might know 
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what his liabilities were. The non-payment of premiums pending the 
war, and by reason of its existence, were facts within his knowledge, 
and need not have been communicated to him by the personal repre- 
sentative, because not necessary to inform him of his liability, for its 
extent. In this case the insured died March 17, 1863, pendente bello, 
His wife qualified as his executrix, and died in June, 1865, soon after 
the termination of the war. Letters of administration, d. b. n. «. t. 
a., were granted to her brother J. C. Cammack, on the 12th of Octo- 
ber following ; and he wrote to the secretary of the company in Jan- 
uary following, informing him of the death of R. C. Duerson, from 
disease. He also informed him of the date of his death, and of what- 
ever it was necessary for the company to learn from him to form a 
conclusion as to its liability. 

I do not regard this letter as conceding that there was no legal lia- 
bility on the company to pay the policy as contended for by its coun- 
sel. On the contrary, it seems to me that according to its natural 
import, the writer was of opinion that fhe assured had a claim upon 
the company ; but to what extent, or whether it could be legally en- 
forced or not, he was not informed, and wished to have the views of 
the company with regard to it. Relying upon what he had heard as 
to its liability in other cases, he hoped it would come to just conclu- 
sions. I do not think it can be regarded as a surrender in any man- 
ner of any just or legal claim, which, as the personal representative of 
R. C. Duerson, he had upon the company, though it is not a positive 
assertion of any legal claim. 

The company replied through its president, after a delay of some 
five months, declining to pay anything ; and for its conclusion assigns 
reasons which absolutely ignore the only fact, the existence of the 
war, which might relieve the insured from a forfeiture on account of 
the non-payment of premiums ; but puts its refusal to pay anything 
upon the ground of the non-payment of premiums, and upon that 
ground alone ; no objection is made upon the ground of delay in 
communicating the death of the insured, or for the want of a more 
formal notice of his death, or for the non-compliance with any other 
formal requirement of the policies, but only on the ground of the non- 
payment of premiums, which may therefore be regarded as a waiver of 
such requirements if not strictly observed. It does not appear that 
Cammack made any response to the said letter. 

On the 15th of June, 1873, William R. Duerson, son of decedent, 
qualified as his executor, and on the Ist of July following, he wrote 
to said company informing them that he had in his possession as 
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executor the said policies, and demanding payment ; this letter was 
not answered, and the claims were placed in the hands of an attorney 
for collection, who after some correspondence with the company in- 
stituted suit, the company having denied all liability. I am not 
aware that the claims in this suit can be defeated on account of delay 
in their assertion and prosecution by suit, unless it was such delay as 
would bar the plaintiff's recovery under the statute of limitations, 
which is pleaded by the company ; and the company, under the 
Virginia act, having a local existence and domicil in this State, for the 
purpose of being sued, the statute of limitations may be relied on just 
as if the company had been chartered by an act of the Virginia legis- 
lature. It is necessary, therefore, to inquire whether the assured’s 
right of recovery in this case is barred by the statute. 

The questions arising under this head have been answered by 
recent decisions of this court. In Johnson vs. Gill, 27 Gratt., 587, it 
was held that the several acts of the government of Virginia during 
the war, suspending the statute of limitations, were valid to prevent 
the running of the statute prior to the 3d of March, 1866. Conse- 
quently the claims involved in this suit were not barred by the 
statute on the 3d of March, 1866 ; and in the Danville Bank vs. Wad- 
dell, 27 Gratt., 448, it was held in an action of assumpsit, on the plea 
of the statute of limitations, the time from the 2d of March 1866, to 
the 1st of January, 1869, is to be left out of the computation, by virtue 
of section 7 of the act of 2d of March, 1866. The statute could not, 
therefore, begin to run before the 1st of January, 1869, and suit was 
brought on the 29th day of December, 1873, within the five years ; so 
that the plea of the statute of limitations is not sustained. 

But it is contended for the plaintiff in error, that if it had a domi- 
cil in this State, to the end that it might be sued here, the right of 
action was not suspended by the war, and consequently the right to 
collect the premiums, and unless the defendant in error had shown a 
tender to the agent on the day, and refusal, he cannot be relieved from 
a forfeiture of the policy. To this objection itis only necessary to reply 
that it does not lie in the mouth of the plaintiff in error to put in 
such a plea, since its agent after the 4th day of April publicly refused 
to receive any more premiums, and declares that if the premiums had 
been tendered by Duerson, he would not have received them, And 
his determination was not only approved by it, but it actually refused 
to ratify his act in receiving a premium on the 4th of May preceding. 
But it is further contended for the plaintiff in error, that the judg- 
ment of the court below is erroneous, for the want of jurisdiction, no 
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process having been served on it, the service on A. A. Little being 
futile, as he was not its agent, his agency having been revoked by the 
war, and also by express revocation after the war was over. 

But by the express provision of the Virginia act of 1855-6, it was 
not authorized to grant policies in this State, or make renewals, until 
it had appointed an agent in the way described by the statute, and 
was not allowed to revoke the authority of said agent until it had ap- 
pointed another in his place, as long as any of its obligations in the 
State remained unsatisfied. So that by virtue of this act the agency 
which had been constituted in A. A. Little was irrevocable as long as 
those obligations remained unsatisfied, no other agent having been 
appointed by the company. But it is contended that said provisions of 
the law not being enforced ai the time the contracts in question were 
made, but being subsequently enacted, were not binding upon this case. 
The said provisions were amendatory of the previous law, and extended 
to policies which had been previously made as well as those which 
were made subsequently, and the company by its acts of compliance 
with its terms, and by operating under it, must be held to have ac- 
cepted its provisions, and cannot now, at this late hour, after having 
for years carried on its business, and exercised corporate powers, and 
enjoyed special privileges under its provisions, without protest or ob- 
jection—it cannot now be allowed to plead that those provisions of the- 
law requiring it to keep an agent here, not only for negotiating new 
policies but for executing those which had been previously made, was 
not binding on it, and that it could, at its pleasute, revoke the author- 
ity of its agent with regard to the fulfillment of its obligations already 
incurred, without appointing another in his place. 

I am of opiuion, therefore, that A. A. Little continued to be the 
agent of the company for receiving the service of the process in this 
case. Upon the whole, I am of opinion that there is no error in the 
judgment of the Cireuit Court, and that the same: be affirmed. 

All concur. 





SUPREME COURT OF MICHIGAN. 
Error to Superior Court of Detroit. 


AURORA FIRE & MARINE INS. CO. 
vs. 


ELIZABETH KRANICH. 


A company may waive strict compliance with a requirement regarding proofs of 
loss, either by express terms or by a course of conduct calculated to throw the 
insured off his guard, as by basing a refusal to pay upon some other and 
distinct ground. 

Where the policy does not declare the effect of a failure to furnish proofs within 
the required time, while it expressly provides that a violation of its other 
provisions will work a forfeiture, it is questionable whether a failure as to proofs 
of loss would deprive the insured of his rights. 

The policy provided thaf if the buildings became at any time unoccupied, liabil- 
ity should cease. 

Held, that where the agent had knowledge that they were vacant at the time of 
effecting the insurance, the insured would be entitled to recover, even if they 
remained vacant until the loss, in the absence of an agreement that they were 
afterward to be occupied. 

Renewals, although amounting to a new contract, in no way change the terms and 
conditions of the policy, except as they continue it in force. The rights of the 
parties are to be determined by the original instrument. 

Judgment affirmed. 


Orro Kircuner, for Plaintif’ in Error. 
Moorz, Canriretp & Warner, and Hoyt Post, for Defendant in Error. 


Marsron, J. 
Defendant in error brought her action to recover a loss under a 
policy of insurance, issued and delivered by plaintiff in error, April 
12, 1872, and renewed annually thereafter, the last renewal being 
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April 12, 1875, which continued the policy in force one year from that 
date. The two principal facts relied upon as a defense were, first, a 
failure to furnish proofs of loss according to the terms of the policy ; 
and second, that at the time of the loss, August 12, 1875, the build- 
ings were vacant and unoccupied. The provisions of the policy ap- 
plicable to these defenses were as follows : 

(A.) “Such loss to be payable at their, the defendant’s, office in 
Cincinnati, Ohio, in sixty days after the proofs thereof, satisfactory to 
this company defendant, made and provided by the assured in ac- 
cordance with the requirements of this policy, and received at said 
office of the company.” 

‘* The assured shall forthwith give notice to the defendant company 
of any loss, and in thirty days deliver at the office of the company, 
in Cincinnati, Ohio, either personally or by agent, mail or express, 
a detailed inventory and particular account in writing of such loss, 
signed and sworn to by him, stating what particular property has 
been lost or damaged, and what the Joss or damage consists in, and 
whether any and what other insurance has been made on the property 
and building containing the property insured ; about the cash value 
at the time of the loss of the subject insured ; the interest of the 
assured ; in what general manner (as to trade, manufacture, or other- 
wise, ) the building insured, or containing the property insured, and 
several parts thereof, were occupied at the time of the loss ; and who 
were the oceupants of such building, and copies of the written por- 
tions of all policies thereon.” 

“Tf at any time during the continuance of this policy * * * 
the insured property or buildings containing the same, or any portion 
thereof, shall become vacant or unoccupied, * * * this company 
shall be absolved from all liability under this policy.” 

The court charged, among other things, as follows : 

(B.) “ The proof of loss required by the terms of this policy is to 
be furnished within a certain time. This time having been fixed, and 
the parties agreeing to it, they were bound by it, and if the party 
fails to abide by the terms of his agreement, then he forfeits his 
right under the contract. He must be bound by the terms of the 
contract, as he madeit. But notwithstanding this obligation on the 
part of a party to furnish the proofs within the proper time, and the 
right of the company to insist upon it in case of insurance, there 
may be awaiver. This is a right adopted for the benetit of the in- 
surance company and if the company choose to waive, it can do so.” 
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The court further instructed the jury : ‘‘ Mere silence is not to be 
taken as a waiver of the right of the insurance company to insist 
upon a strict compliance with the contract ; but where there are other 
acts done, as acts have been done here, either by the company or its 
agents, you may take these acts in consideration, in order to discover 
whether there has been any waiver. In this case, two acts are mainly 
relied upon by counsel for the plaintiff. Those two acts are what was 
said by Mr. Duvernois, as the agent of the company, and the act of 
the company in the letters written to the attorneys, when commu- 
nicating with the home office as to this matter. The act with which 
Mr. Duvernois is most immediately connected, is simply a statement 
on his part, when informed of the lors here, that the company would 
not pay, because the premises were not occupied. In other words, 
as they claim, the statement was substantially this : ‘You have not 
carried out the terms of the contract, providing for the occupancy of 
the premises, and we shall rely upon that as our defense.’ If that 
was the effect of it, and if that was intended to be the effect of the 
statement, then you may consider that as a waiver, or take the fact 
into consideration as a waiver, of the rights to insist upon proof at 
the proper time. On the other hand, if such is not, in your view, the 
fair inference to be derived from the statement—I say if the facts as 
they actually occurred do not lead to that inference, then there was 
no waiver of this right, and they had a right to insist upon the terms 
of the policy being carried out as to the proofs.” 

(C.) The court charged the jury on the question of occupation : 
“ Although the policy in this case specifies that the premises were oc- 
cupied by a tenant, still if the agent of the company knew that, as a 
matter of fact, when the policy was originally issued the premises 
were not occupied by a tenant, then the plaintiff is entitled to re- 
cover. That applies to the policy as originally issued. 

‘* It appears that there were certain renewals here, running through 
three or four years. Now if at the time of these renewals, the build- 
ings were represented as being occupied, and subsequently became va- 
cant, and neither the agent nor the insurance company had any know- 
ledge of such vacancy, then the insurance policy would become void, be- 
cause by one of the very terms of this insurance policy which we had 
read to you, we discover their intention isto insure occupied property. 
Now in this case, if when the policy was originally taken out, or at 
any subsequent time when the policy of insurance was renewed or 
continued, there was a representation made that these premises 
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were occupied, and subsequently they became unoccupied, and were 
destroyed while they were so unoccupied, and neither the agent nor 

the company had any knowledge of this, though the policy can be 
' operative, then the plaintiff, so far as this point has any bearing, 
would not be entitled to recover. 

“You will take all the testimony into consideration, and see whether 
there was a representation that these premises were occupied at that 
time, and if there was a representation that they were so occupied, 
and the premises were afterward Gentrazed, while they were vacant, 
the plaintiff is not entitled to recover.’ 

And the defendant excepted to that part of the charge, which 
left it for the jury to say whether the agent had any knowledge of 
the vacancy of the property at the time of the renewals. 

And the court further charged the jury: “ Still further, if you shall 
come to the conclusion that the agent knew that the premises were 
unoccupied at the time of issuing the policy, or at the time of any of 
these renewals, and that, notwithstanding, he issued the renewals, then 
the second question will be whether there was a waiver of the proof 
of loss.” 

The charge of the court (B.) in reference to waiver of proofs of 
loss by the company was, as to the facts referred to therein, fully sus- 
tained by the evidence introduced on the trial. The law is well set- 
tled, we think, that the company may waive strict compliance with the 
policy in this respect, and that where the company does, either in ex- 
press terms waive proofs of loss, or by a course of conduct calcu- 
lated to throw the insured off her guard, as by a distinct refusal to pay 
the loss, passed upon some other defense, so that proofs are not fur- 
nished within the time fixed in the policy, that the company cannot 
afterward come in, and take advantage of the delay as a defense to 
the action. Hibernia Ins. Co. vs. O’Conner, 29 Mich., 241. 

It is also worthy of notice that the policy does not declare the 
effect of a failure to furnish proofs of loss within the time mentioned ; 
while for a violation of its provisions in other respects it expressly 
provides that the company shall be absolved from all liability under 
the policy. It would be, at least, a question of some doubt whether 
a failure to furnish proofs within the time fixed would deprive the 
insured of all rights, even if there had been no Waiver in this case. 
As, however, the jury from the evidence submitted and under proper 
instructions, found a waiver on the part of the company, it is perhaps 
unnecessary to decide what the effect of a failure would have been in 
case there had been no waiver. 
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The evidence seems to have been clear, and in effect undisputed, 
that at the time the policy was first issued, in April 1872, the buildings 
were unoccupied, and that the agent who issued the policy was in- 
formed of this fact. Such being the case, had they remained unoc- 
cupied even up to the time of the loss, there can be little or no 
doubt but that the insured would have been entitled to recover. The 
company could not insure vacant buildings, take and retain the pre- 
mium, and in case of Joss relieve itself from responsibility under a 
claim that it was not liable unless they were occupied, unless some 
provision was inserted in the policy, by which the insured agreed 
they should not be permitted to remain vacant. Besides, the pro- 
vision inserted in this policy as to vacant buildings has no applica- 
tion to buildings that are vacant at the time the policy is issued to 
the kuowledge of the company. The provision is that ‘‘if at any 
time during the continuance of this poliey * * * the insured 
property etc. * * * shall become vacant or unoccupied.” Clearly 
this refers and applies to property occupied at the time the policy is 
issued and afterward becoming vacant. If, however, the property 
is unoccupied when the risk is taken, and there is no provision in the 
policy requiring the insured to make any change in this respect, we 
are of opinion the company would be liable under the policy for a 
loss occurring at a time when the property was vacant, even although 
it might appear that intermediate the date of issue of the policy 
and date of loss, the property had been actually occupied ; under 
such circumstances the risk is in no way increased or changed. The 
property is in no worse situation at the time of the loss than it was 
when the policy was issued. The policy, although framed to care- 
fully guard the rights of the company, makes no provision for such a 
State of facts, and the law will not step in and relieve the company 
from responsibility, where the provisions of the policy have not been 
violated by the insured, and where the state of the property has at 
all times during the continuance of the policy been in as favorable 
a condition as it was when the policy was issued. May on 
Ins., § 181. 

The renewals, although amounting to a new contract, in no way 
changed the terms and conditions of the policy, except as they con- 
tinued it in force.- The rights of both parties, no matter how often a 
policy of insurance may have been renewed, are still bound by the 
provisions of the policy as originally issued. Its terms are neither 
enlarged, restricted or changed. True, there may be such a knowl. 
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edge of facts brought home to the parties at the time the policy is 
extended by renewal as would amount to a waiver of some of-its 
provisions ; the same result would in most if not in all cases follow 
where the facts were brought to the knowledge of the parties at any 
other time. While such information can be used to show a waiver, 
it is not admissible for the purpose of incorporating provisions into 
the contract not previously contained therein. 

In this case there was no evidence tending to show that the agent 
of the company had at several times been informed that different 
tenants had been occupying the premises, and that for portions of 
the time they were vacant. The court refused to instruct the jury 
that “there is no evidence in the case, that at the time of the last 
insurance the company had knowledge of the fact that the premises 
were vacant.” The instfuctions given upon this branch of the case 
(C) were, we think, quite as favorable, if not more favorable, than the 
plaintiffs in error were entitled to. The other errors assigned are 
immaterial, The judgment must be affirmed with costs. 





COURT OF APPEALS OF NEW YORK. 


CHARLOTTE HAYNER, Respondent, 


vs. 


AMERICAN POPULAR LIFE INS. Co., Appellant.* 


A tender of overdue premiums was refused on the ground that the policy had 
—- A decree was obtained declaring the policy valid and giving the plain- 
tiff the election of paying the overdue premiums in forty days, or demanding 
a paid-up policy. The latter was demanded, and the policy returned to the 
company, with an instrument cancelling the same. Both were retained by the 
company, which made no response, but appealed. The judgment was modified 
on appeal by striking out the option to a paid-up policy. The insured subse- 
quently died, and a demand was made for the return of the policy and deed of 
cancellation, to which no response was made ; but the company again appealed, 
when the last judgment was affirmed. 


Held, that no farther tender of premiums was required under the circumstances to 
preserve the rights of the plaintiff, and the company was estopped from insist- 
ing that they would have been accepted if offered. Nor could the company 
claim compound interest on the overdue premiums. 


Judgment affirmed. 


Gero. Buss, for Appellant 
Lourner R. Marsu, for Respondent. 


, Mrtter, J. 

The defendant refused a tender of the overdue premiums on the 
30th of November, made on the policy in favor of the plaintiff upon 
the ground that the policy had lapsed. 

The Superior Court of the city of New York, in an action brought by 
the plaintiff to have the policy adjudged to be binding and valid, de- 
creed that the same was in force, the plaintiff to pay the past due pre- 
miums within forty days from the entry of the decree, or that if she 
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should so elect, that a paid-up policy should be issued to her instead 
of her paying said premiums. The plaintiff elected to avail herself 
of this privilege, returned the policy with an instrument canceling 
the same, and demanded a paid up policy accordingly. These papers 
were kept by the defendant, and no response made to the plaintiff's 
demand. From this refusal it is rational to assume that the defen- 
dant intended to persist in maintaining its claim that the policy had 
lapsed, and in pursuance of such intention it perfected an appeal to 
the General Term. There the judgment was modified by striking 
out the provision which gave an election to the plaintiff to take a paid- 
up policy. While this judgment was in force, and after the death of 
the insured, in April, 1874, the plaintiff demanded a return of the 
policy and the deed of cancellation, but no answer was made to this 
request. Subsequently the defendant appealed to the Court of Ap- 
peals, where the decision of the General Term was affirmed. 

The plaintiff was clearly right up to the time when she demanded 
the paid-up policy, and it is not apparent that since that time she 
has neglected to do anything which was essential for the protection 
of her rights. She was not bound to tender any premiums until the 
defendant should return, or evince a disposition to return, the policy 
and deed of cancellation. She asked that this should be done, but no 
response was made to this request and no intimation given that it 
would be complied with. As the evidence stands it does not appear 
that the defendant ever receded from the position assumed, that the 
policy had lapsed. Although exonerated by the modification of the 
decree, from issuing a paid-up policy, the company might still have 
accepted the offer made. It could do this, or require payment of the 
premiums past due, and it did neither. 

The plaintiff had a right to know which alternative the defendant 
would accept, and as it kept the policy and deed of cancellation 
without any notice to the plaintiff of its determination, and as it did 
not take the ground that the plaintiff had lost any rights by not 
complying with the decree within the time named therein, and utterly 
failed to act, it was a legitimate inference that the whole matter was 
still held for further consideration, or that it still adhered to the 
position taken originally, that it was not liable at all. The act of the 
defendant in appealing from the decision, as well as its refusal or 
neglect to return the policy with no apparent excuse for the same, 
warrant the conclusion that the company regarded the policy as not 
in force, or that it had not decided whether it would issue a paid-up 
policy. Under these circumstances tie plaintiff was not required to 
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take further action until she was advised of the defendant’s intention. 
She could not understandingly pay the premiums past due without 
the policy, and she was not bound to make a tender until she had 
information as to the amount required, or that it would be accepted, 
or at least until the company returned the policy and deed of can- 
cellation. The retention of these papers subsequent to the modifica- 
tion of the decree, without any notice of the intention of the com- 
pany, was substantially and virtually a declaration that no tender 
would be accepted, and when such is the fact the law does not require 
a tender, as it would be useless and of no avail. Hartley vs. James, 
50 N. Y., 79 ; Delavan vs. Duncan, 49 N. Y., 485. 

The plaintiff was, we think, justified in relying upon the act of the 
defendant originally, in refusing to 1eceive the premium tendered, 
which was reiterated and sustained by its subsequent conduct in re- 
sisting the plaintiff’s claim to the utmost extent by positive acts as 
well as by a persistent refusal to communicate with the plaintiff as to 
its intention, and in the absence of any proof to that effect, we think 
is estopped from now insisting that it would have accepted the pre- 
miums if tendered. The Continental Nat. Bank vs. Nat. Bank of 
Commonwealth, 50 N. Y., 575. Its officers failed to speak when 
called upon, and by their silence as well as acts must be assumed to 
have acquiesced in the course of the plaintiff in taking no further 
action. It must therefore abide the consequences of its own position 
and is clearly liable. The time which elapsed between the judgment 
of the General Term and the decision of the Court of Appeals does not 
affect the plaintiff's right to recover. The litigation was an entire 
proceeding, and while pending, after the plaintiff had obtained a 
judgment against the company that the policy was valid, the plaintiff 
was under no obligation to make a tender, and, as we have seen, for 
the reasons already stated no tender was required afterwards. After 
the defendant had once refused to take the premiums tendered, 
there is no ground for claiming that the defendant was entitled to 
compound. interest. 

The offer to show that the plaintiff was not entitled to a paid-up 
policy was properly overruled. The proof could not change the 
rights of the parties and therefore was not material. 

The judgment was right and should be affirmed. 

Cuurcu, Ch. J., Forazr and Eart, JJ., concur. ALLEN and 
Rapato, JJ., dissent. 
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SUPREME COURT OF TENNESSEE. 


Aprit Term, 1877. 


ELVIRA A. CRAWFORD 
vs. 
ZETNA LIFE INS. CO. 


SAME 
vs 


MANHATTAN LIFE INS. CO.* 


When failure to pay the annual premiums upon a policy of life insurance is caused 
by the occurrence of war between the two sections in which the insurer and 
the insured respectively reside, the contract is suspended ; and if the insured 
die during the war, though a revival of the contract is impossible, the assured is 
entitled to a paid-up policy for such amount as could be purchased by the excess 
of premiums paid upon the policy at the time when the payments were first 
omitted, above the amount necessary to compensate the insurer for the risk 
carried up to that time. ’ 


The intervention of the war made it unlawful for the assured to pay premiums 
; thereafter ; and this without reference to the proclamations of the President 
in relation to insurrectionary districts and commercial intercourse. 


Turney, J. 


The complainant was the wife of Erasmus §8. Crawford, who died 
7th of February, 1865. On the 18th of June, 1856, the Aitna Life 
Insurance Company issued a policy of insurance to complainant upon 
the life of her husband for the consideration of the annual premium 
of one hundred and ninety-two dollars, the sum of assurance being 
six thousand dollars. At that time the husband was about forty years 
of age. The premiums are regularly paid-up to and including the 
one falling due 18th June, 1861. 


*From the Central Law Journal. 
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On 19th October, 1857, a similar policy was obtained from the 
Manhattan Life Insurance Company, for the sum of four thousand 
dollars at the annual premium of one hundred and thirty-five and 
66 100 dollars. The premiums were paid up to and including that 
falling due October 19, 1860. 

At the time of the issuance of the policies, complainant was a 
citizen of Vicksburg, Miss., but in 1859 she removed with her hus- 
band to Memphis, Tenn., where he remained until his death, and 
where complainant still lives. During the whole time, the insurance 
company first named was an institution in Connecticut, and the 
second named in New York. 

After the close of the war, demands were made upon the defend- 
auts respectively for the amounts of the insurance, which were refused ; 
and these bills were filed, the first on 2d April, and the second on 19th 
October, 1872, asking that defendants be required to pay the full in- 
surance, or, (if that cannot be granted,) the amounts of the premiums 
paid, with interest, and for general relief. To each of these bills there 
isa demurrer, which was overruled by the chancellor. 

Complainant, for whose sole and separate use the policies were taken, 
insists she is entitled to the full amounts with interest. The defend- 
ants insist she is entitled to nothing, or if to anything, only to the 
equitable value of the policies at the time of the death. 

The questions arise for the first time in Tennessee. 

We are furnished with several State and some Federal authorities, 
in which there is a decided conflict of opinion, even the decisions 
of the Supreme Court of the United States not being uniform. 

For complainant itis insisted she was relieved from the regular 
payment of the premiums after the breaking out of the war, the par- 
ties bearing to each other the relation of enemies, by reason whereof 
the contracts were suspended, and the stipulations in the policies, 
making them void for a failure to pay on or before the day, made un- 
available for the defendants ; that the insured dying while the war 
was flagrant, the liability of defendants was fixed. 

On the other hand, it is insisted the failure to pay at the day ren- 
dered the policies void, and forfeited to the companies the premiums 
already paid, ualess, perhaps, to the extent of the equitable value of 
the policies at the time, as already indicated. Defendants claim that 
the proclamation of the President, of the 18th of August, 1861, declar- 
ing certain States, except such parts as may maintain a loyal adhesion 
to the Union and Constitution, or may be from time to time occupied 
and controlled. by forces of the United States, in a state of insurrec- 
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tion, and inhibiting all commercial intercourse between the inhabi- 
tants thereof, with the exceptions aforesaid, and the citizens of the 
other States, etc., relieved the parties of the enemy relation so far as 
to give to complainant the right, and make it her duty (if the contract 
was merely suspended) to pay the premiums falling due between the 
date of this proclamation and that of the 3lst of March, 1863, revok- 
ing the exceptions of the first ; and having failed to do so, the poli- 
cies and paid-up premiums were forfeited by the terms of the contracts 
of insurance. 

Returning to the other propositions, we find highly respectable au- 
thorities each way ; and so can only be materially benefited by their 
reasoning, 

The safe rule, as well as the most equitable one, seems to be, to 
place the parties as nearly in slatu quo as possible. The contracts of 
insurance were suspended by the war, and before its close made im- 
possible of revivor by the act of God, and not by the acts or negli- 
gences of parties ; they were entirely free from fault. Both, so far as 
we cau see, intended tocarry out in good faith their respective under- 
takings, and were prevented by means not their own and entirely 
without their control. 

By the contracts, and the payments of the first premiums, the com- 
plainant purchased the right, not defeasible by the defendants, and 
without regard to the changed condition of health or age of the in- 
sured, of keeping the insurance alive for the stipulated annual pre- 
miums, and it was the duty of defendants to abide the contracts and 
receive the premiums. These obligations were observed and per- 
formed as long asit was possible to the parties. Under the condi- 
tions of their surroundings, what are the equities of the parties ? 

We do not think the defendants are entitled to retain the full 
amounts of the premiums paid, but they are entitled to compensa- 
tion for the risks during the years the policies were not suspended, 
and we can conceive of no better rule for the ascertainment, than to 
hold, as we do, that complainant is entitled to the value of paid-up 
policies on the days the premiums were first omitted to be paid, with 
interest. 

The causes are referred to the clerk of this court to ascertain and 
report such amounts. 

The proclamation of the President did not do away with the 
enemy relations of the parties. By the act of secession and the 
declarations of war they had already become citizens of opposing belli- 
gerent powers or governments ; their contracts had been suspended ; 
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agents of the defendants had been withdrawn from the seceding 
States ; and if they had not been, by the laws of this State, as holden 
by this court, the war absolutely vacated their powers to act as 
agents. The defendants gave no notice of the falling due of pre- 
miums according to their universal custom in such cases, nor did 
they make any effort to collect. Besides, the proclamation was not 
definite as to the duration of the privileges allowed by it. Its con- 
tinuance was necessarily uncertai: by reason of the fluctuating for- 
tunes of war; and if unaffected by these, it was at the will of the 
President revocable, and was revoked more than two years before 
hostilities ceased, by the proclamation of March, 1863, prohibiting 
all commercial intercourse between the States inhabited by the parties 
respectively. 

The proclamation of the President must be confined to its in- 
tended and legitimate objects, that is, to transactions having their 
inception after its issuance, and to be continued until such time as 
the President saw proper to put an end to them. The proclamation 
was meant to cover and protect such commercial intercourse as 
would in some way promote the public welfare, and not to revive 
contracts abstractly and exclusively individual, made before the sepa- 
ration of the States and the war consequent thereon. The parties 
to contracts like these must be governed and controlled by fixed law, 
and not by the single will of the executive, acting each day upon his 
conviction of what is best for the government he represents, in times 
of a most stupendous war, the events of to-day suggesting one 
course, those of to-morrow the opposite. A little reflection points 
out the utter confusion and contradictions and insuperable difficul- 
ties, that would result from a rule different to the one we indicate. 

The decree is affirmed, with the order of reference suggested. 





Eames et al. vs. Home Ins. Co. 


UNITED STATES SUPREME COURT. 


Ocroser Team, 1876. 


Appeal from U. S. Circuit Court, Southern District of Illinois. 


JAMES B. EAMES axnp EDWIN A. COOLEY, 
PARTNERS UNDER THE FIRM-NAME OF EAMES 
& COOLEY, Appellants, 


vs. 


HOME INS. CO. or New York. 


Plaintiff applied to a local agent for insurance, which he was not allowed to effect 
without consulting the general agent. An application was filled and for- 
warded at 5$ per cent. ‘The general agent declined to accept at less than 6}. 
After considerable preliminary correspondence, plaintiff wrote to the local 
agent, ‘64 per cent is pretty heavy, but I guess we will have to stand it, as EF do 
not know where we can do better at present.” Thereupon the local wrote to the 
general agent : ‘‘ Please send me a ticket for $4,000 insurance on application.” 
A few minutes after the receipt of this letter, the general agent received a 
telegram from the local agent saying, ‘‘do not return ticket for mill insurance, 
it is burned.” 

Held, that the letter of plaintiffs was an acceptance which completed a preliminary 
contract for insurance, 


The application was made out in the regular form, fully describing the property, 
naming the amount of insurance and specifying the premium rate : 

Held, that the contract was sufficiently precise and complete in its terms ; it was 
not necessary that the time should be specifically stated—the usual time of one 
year was implied ; nor that the kind of policy should be specified—the usual 
form of policy will be presumed. 

The plaintiff was stated in the application to be the owner of the property, subject 
to a $6,000 mortgage. In truth he had given no mortgage, but was equitable 
owner, subject to a vendor’s lien for part of the purchase price. 

Held, that as all the facts had been communicated to the agent, who himself filled 
the application, the company was estopped from alleging that they were not 
truly set forth. 

Held, that the plaintiff was entitled to a policy in the usual form for one year from 
the date of application, and to be paid the amount for which the company was 
liable, less the premium which had been tendered and refused. 

Decree reversed. 
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Brabtey, J. | 

This is a bill in equity filed in the court below by Eames & Cooley, 
the appellants, against the Home Insurance Company of New York, 
the appellees, to require said company to issue to the complainants a 
policy of insurance against loss or damage by fire in pursuance of a 
contract fcr that purpose alleged to have been made with their agents 
in IJinois, and for such other and further relief as shall be just and 
equitable. 

The contract referred to is alleged to have been made by means of 
certain parol communications and written correspondence which are 
detailed and set forth in the record. The subject on which insurance 
was desired by the complainants was a flouring mill and its machinery 
situated at Staunton, in Macoupin County, Illinois, which was de- 
stroyed by fire in the night of 28th of October, 1872. Cooley, one of 
the c mplainants, had previously procured insurance on the same 
property from the defendant, in February, 1870, which had run for 
two years, and had then been permitted to expire. The amount of 
insurance at that time was $3,500, and the rate, five per cent per anu- 
num. The policy was issued on the 28th of February, 1870, but ran 
one year from the 14th of that month, and was renewed for a second 
year by the payment of a second premium in 1871. 

Cooley having taken Eames into partnership and sold him half of the 
property, the application for the insurance in question was made in 
their. joint names. The negotiations were commenced on the 12th day 
of October, 1872, at Bunker Hill, in Macoupin County, between Eames 
and James A. Beach, the company’s local agent at that place. They 
had a general agent, A. C. Ducat, at Chicago ; and it seems that local 
agents were not authorized to take extra hazardous risks, to which 
class the property in question belonged, without referring to the gen- 
eral agent. 

At the interview referred to, Eames (there being then no insurance 
on the mill) applied to Beach, who was agent for the Home Insur- 
ance Company of New York, and of the Hartford and Phenix com- 
panies of Hartford, Connecticut, for nine thousand dollars insurance ; 
and an application to the Home Insurance was made out on a printed 
blank of the company for four thousand dollars, at five and a half 
per cent. The application, numbered 105, was duly filled up with 
answers to the various questions, and signed by Eames in the name 
of “Eames & Cooley,” and dated the 12th day of October, 1872. 
From an egreement as to certain facts made by the attorneys in the 





1877.} Eames et al. vs. Home Ins. Co. : 691 


cause, it appears that said Beach forwarded said application by mail 
to Arthur C. Ducat, the general agent, in a letter, of which the fol- 
lowing is a copy : 


[‘‘ Office of James A. Beach, notary public and insurance agent. 
Represents Home Insurance Co. of N. Y., Hartford of Hartford, 
Phoenix of Hartford, Andes of Cincinnati.] Bunker Hill, Ill., Oct. 
12, 1872. A. C. Ducat, Esq., genl. agt. Dear Sir: I enclose app. 
for ins. which you have carried for two years, and was not renewed 
in Feb’y, because I asked 53, (you were carrying it at 5 per cent.) 
They now want to insure again. The other large mill in Staunton has 
lately burned, which is, I suppose, the reason. I have not learned 
the particulars, but some think the owners burned it. Yours, truly, 
Jas. A. Beach.” 


That, on the 14th October, 1872, said Ducat received said letter of 
Beach and its enclosure, and wrote to said Beach in respect thereto a 
letter, whereof the following is a copy : 


‘*(Home Insurance Company of New York. General agency for 
State of Illinois, Indiana, Wisconsin, and Minnesota. Arthur C. Du- 
cat, general agent.] Chicago, Oct. 14, 1872. Jas. A. Beach, agt., 
Bunker Hill, Til. Dear Sir: We have yours of the 12th, and appli- 
cation of Eames & Cooley on flour mill at Staunton. Our present 
rate on this risk will not be less than 64 per cent, which is probably 
more than they will pay. If they wish a Home policy at that rate 
let us know, and we will send youticket. Truly yours, Arthur C. Du- 
cat, genl. agent.” 


Which letter was returned to said Ducat by mail by said Beach, 
October 18, 1872, with the indorsement in the handwriting of said 
Beach : 

“ The Phoenix will carry $3,000 at 6 per cent ; will you not do 
the same? Yours truly, James A. Beach.” 

Across which is indorsed in pencil, October 18, 1872, in the hand- 
writing of said A. C. Ducat : 

** No ; 64 per cent is our rate.” 

On October 18, 1872, said Ducat mailed to said Beach a letter, of 
which the following is a copy : 


[Letter head of Chicago genl. agency.] Chicago, Ills., Oct. 18, 
1872. James A. Beach, agt., Bunker Hill, Ill. Dear Sir : Yours re- 
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ceived. We cannot go under 6} per cent on Eames & Cooley flour- 
mill. Truly yours, Arthur C. Ducat, genl. agent.” 


At this point’Eames testifies that he received a letter from Beach, 
on or about the 22d day of October, 1872, (which was destroyed by 
the fire in the mill, a: d therefore could not be produced,) in which 
Beach stated that he had received an answer from the Home company, 
and that they would not take the risk for less than 6} per cent. He 
further testifies that this letter inclosed an application to the Hart- 
fort Insurance Company, partly filled up by Beach, and sent to him 
(Eames) to answer some of the questions, and to be signed by him ; 
that in a previous conversation between him and Beach, his comple- 
ment of insurance not being made up by the four thousand that the 
Home would take, and the three thousand that the Phoenix would 
take, Beach told him that he was agent for the Hartford, but did not 
know whether they would take any risk, but that he would write 
them, and if they would, he would send him (Eames) an application 
to fill out ; that ina day or two after, the letter referred to came, 
inclosing the said application to the Hartford, filled up for two thou- 
sand dollars at the rate of six per cent ; that the letter added that he 
(Beach) had not heard from the Hartford company, but as he was 
going to write to him (Eames) in regard to the Home proposition, he 
inclused the Hartford application, partly filled up, for Eames to finish 
aud return, so that if the Hartford company would take the risk, he 
would have the application ready to send right on. In answer to this 
letter of Beach, Eames says he wrote his next letter, inclosing the ap- 
plication to the Hartford company, and accepting the proposition of 
the Home company. 

It is admitted that he wrote, and that Beach received the following 
letter, on or about Fiiday, the 25th of October, 1872, enclosing 
the application referred to, filled up and signed, namely : 


‘**« Staunton, Ill., Oct. 25, 1872. Mr. James A. Beach, Bunker Hill, 
Til. Dear Sir : I believe I have answered ull the questions necessary, 
and to the best of my knowledge. Six and a half per cent is pretty 
heavy, but I guess we will have to stand it, as Ido not know where 
we can do be:ter atpresent. Yours etc, Eames & Cooley.” ? 


On Monday, the 28th of October, 1872, Beach mailed a letter to 
Ducat, the general agent, of which the following is a copy : 
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“Bunker Hill, October 28, 1872. Hon. A. C. Ducat.. No. 105, 
Staunton mill, at six and a half. Dear Sir : Please send me a ticket 
for $4,000, ins. on appl’n. Yours truly, James A. Beach.” 


October 29, 1872, Beach sent telegraphic message to Ducat, of 
which the following is a copy : 

[Dat d Bunker Hill, Iil., Oct. 29, 1872 ; received at Chicago Oct. 
29, 11.20 a. m.] 

“To A. C. Ducat, HomeIns. Co. D> not return ticket for mill in- 
surance ; itis burned. Jas. A. Beach.” 

October 29, 1872, Ducat mailed to said Beach a letter, of which the 
following is a copy : 


{‘‘ Home Insurance Company of New York, general agency for 
States of Illinois, Indiana, Wisconsin, and Minnesota. Arthur C. 
Ducat, general agent.} Chicago, Ill., October 29, 1872. Jas. A. Beach, 
agt., Bunker Hill, Ill. Dear Sir; Yours of the 28th, requesting 
ticket on the Staunton mill, came duly this morning, and in a few 
minutes your telegram arrived announcing the burning of the mill. 
We came very near being caught, but are glad it is no worse. If we 
had not demanded the additional half per cent we should have had 
$4,000 to pay. Yours truly, Arthur C. Ducat.” 


This is all the correspondence bearing upon the alleged con- 
tract ; and the first question is, whether the clause in Eames’s letter 
of October 25th, in these words, ‘‘six and a half per cent is pretty 
heavy, but I guess we will have to stand it, as I do not know where 
we can do better at present,” refers to the negotiation with the Home 
Insurance Company, and was an acceptance of their terms. Eames 
insists that that was what he meant by it ; and if he did on or 
about the 22d of October receive a letter from Beach of the purport 
which he states, it would seem that there could be little doubt on the 
subject. Mr. Beach, in giving his testimony, was at first uncertain 
whether he wrote a letter or not ; he had no recollection of sending 
such a letter ; and his final conclusion was, that he handed the appli- 
cation to the Hartford company to Eames at Bunker Hill. Eames, on 
the contrary, testifies that he did not see Beach after being informed 
of the general agent’s letter of October 18th, stating that the Home 
company could not go under six and a half per cent, until after the 
fire. The presumptions which apply in such cases are in favor of 
Eames’s account. His testimony as to receiving the letter is affirma- 
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tive, and his recollection of its contents circumstantial. Beach’s is 
negative ; he does not recollect writing it, and the interview in which 
he supposes he gave Eames the application to the Hartford, may well 
be confounded with the interview they had when an application to 
the Hartford was first talked of. And Beach evidently understood 
the clause referred to in Eames’s letter of the 25th as referring to the 
Home insurance negotiation, or he would not have written to Ducat 
for a ticket. He explains'this by saying that he understood the elause 
as referring to the Hartford application inclosed in the letter, but as 
also meaning generally that Eames was willing to give six and a half 
per cent, and therefore he sent for the ticket for the Home insur- 
ance. This is, in effect, an acknowledgment that he understood it as 
referring to the one as well as to the other. Taking the evidence all 
together, we think that Eames’s statement is correct ; that he did re- 
ceive the letter which he says he did on the 22d; and that his own 
letter of the 25th was in answer to it. The form of language used by 
him, “I guess we will have to stand it,” is not so ambiguous and un- 
certain asthe appellees’ counsel suppose. It is a form of expression 
often used in common speech, in this country, to indicate an affirma- 
tive statement. It was so understood and acted on by Mr. Beach. 
It is equivalent to saying, “ we will take the insurance at that rate.” 
And Ducat evidently understood the negotiation as closed, because he 
was on the point of sending the ticket when he received the telegram 
announcing the fire. 

Supposing this to be the meaning of the correspondence, the next 
question is, whether it had the effect of creating a contract. Eames 
had put in an application for insurance. It was made out in the reg- 
ular form. The property was fully described ; the amount of insurance 
was named, and the rate of premium at 5} per cent was proposed to 
be paid. Everything was satisfactory to the general agent, except 
the rate of premium. No question was made about anything else. 
The whole subsequent correspondence related to that alone. The 
agent required 6} per cent. instead o 4}; and finally, as we construe 
the letter of Eames, he (Eames) agreed to and accepted this modi- 
fication. Supposing all the parties to be acting in good faith, as they 
were bound to act, had he not a right to suppose that the agreement 
was concluded, and that the risk was taken by the defendant? We 
do not well see how this conclusion can be avoided. He had not paid 
the premium, it is true; but it is shown that this was not required 
until the policy was made out anddelivered. It had not been required 
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of Cooley in 1870, and yet the policy in that case, when issued, was 
made to run from the date of the application, some two weeks prior 
to its issue, and of course covered the risk during that antecedent 
period. 

If parties could not be made secure until all the formal documents 
were executed and delivered, especially where the insuring company 
is situated in a different State, the berteficial effect of this benign con- 
tract of insurance would often be defeated and rendered unavailable. 
As said by Mr. Justice Field in the case of the Insurance Company 
vs. Colt, (20 Wallace, 567,) “it would be impracticable [for a com- 
pany] to carry on its business in other cities and states, or at Jeast the 
business would be attended with great embarrassment and incon- 
venience, if such preliminary arrangements required for their validity 
and efficacy the formalities essential to the executed contract. The 
law,” he continues, ‘‘ distinguishes between the preliminary contract to 
make insurance or issue a policy and the executed contract or policy. 
And we are not aware that in any case, either by usage or the by-laws 
of any company, or by any judicial decision, it has ever been held 
essential to the validity of these initial contracts that they should be 
attested by the officers and seal of the company. Any usage or de- 
cision to that effect would break up, or greatly impair the business of 
insurance as transacted by agents of insurance companies.” 

But it is objected, in the next place, that the contract, if one was 
made, was not complete and precise in its terms ; that it did not state 
the period of time during which the risk was to continue, and did not 
state what kind of a policy (of two or three different kinds which the 
Home Company used) Eames wished to have. It does appear that 
the application, which was signed on the 12th of October, did not (as 
is usually done) call for a statement of the period of insurance. It 
was one of the company’s own priuted blanks, and the probability is 
that the reason this item was not inserted was the almost universal 
practice of taking ordinary insurance against fire for a year. Noth- 
ing else seems to have been in the minds of the parties. The former 
insurance on the property had been for that period. The bill states 
that Eames applied to Beach for a contract of insurance and policy 
onthe mill for a year, and this is not denied in the answer ; the appli- 
cations to the other companies, the Phosnix and the Hartford, s6em to 
have been for a year. Mr. Beach, in his testimony, when asked by 
the counsel of defendant whether anything had been said as to the 
length of time the complainants wanted insurance in the Home, 
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promptly answered, ‘‘ If I mistake not, the application states ‘for one 
year ;’” and was only convinced to the contrary after an inspection of 
‘the document. The premium is constantly spoken of by the witnesses 
and in the letters as so much per cent, absolutely 6} per cent., with 
out adding “ per annum ;” and yet we know that a year’s premium 
was meant. It may be said that this is the usual mode of speaking 
when rate per annum is intended. This is undoubtedly true when an 
ordinary policy for a year is the subject of discussion. But when in- 
surance for a fractional part of a year, or any unusual period, is pro- 
posed or spoken of, itis not the customary mode of speaking. It is 
then usual to add the words ‘‘ per annum ” in order to avoid mistake. 
We think it perfectly manifest, from all the evidence taken together, 
that the parties meant and intended an insurance for a year, and had 
nothing else in their minds. This is the inference to be drawn from 
all their conduct, conversations, and correspondence ; and we should 
be sticking in the bark to ignore it. 

The plea that no time for the continuance of the insurance was 
stipulated for, is evidently a mere afterthought. 

There is no difficulty as to the time when the risk was to com- 
mence. It was the practice of the defendant, as it is of most if not 
all other companies, to antedate the policy to the time of making the 
application ; which, in this case, was on the 12th day of October, 
1872. This practice is more beneficial to the companies than to the 
insured. They are not liable until the contract is completed, and if 
a loss occurs before its completion they have nothing to pay ; and yet 
they get the benefit of the premium for this period whenever the 
contract is completed. 

As to the plea that the contract does not specify what kind of a 
policy was desired, it does not appear that the complainants had any 
knowledge or notice that the defendant issued different kinds of poli- 
cies. As Eames justly said, he supposed (as he had a right to sup- 
pose) that they would get the same kind of policy which had been is- 
sued on the property before. If no preliminary contract would be valid 
unless it specified minutely the terms to be contained in the policy to 
be issued, no such contract could ever be made, or would ever be of 
any use. The very reason for sustaining such contracts is, that the 
parties may have the benefit of them during that incipient period 
when the papers are being perfected and transmitted. It is suffi- 
cient if one party proposes to be insured, and the other party agrees 
to insure, and the subject, the period, the amount, and the rate of. 
insurance is ascertained or understood, and the premium paid if de- 
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manded. It will be presumed that they contemplate such form of 
policy, containing such conditions and limitations as are usual in 
such cases, or have been used before between the parties. This is 
the sense and reason of the thing, and any contrary requirement 
should be expressly notified to the party to be affected by it. 

As to the objection that the application in this case does not truly 
set forth the title of the compla nants and the amount and nature of 
the incumbrances on the property, and the amount of insurance in 
other companies, it is sufficient to say that the evidence abundantly 
shows that all the facts were fully and fraukly communicated to 
Beach, the agent of the company, and were indeed known to him 
before ; and that he wrote down the answers according to his view of 
their bearing and legal effect, Eames relying entirely on his experi- 
ence in such matters. There is no reason to suppose that either 
Eames or Beach did not act in entire good faith in the transaction. 
And, indeed, it cannot be pretended that the facts were not substan- 
tially as represented in the application. The complainants are 
represented to be the owners of the property, which is stated to be 
subject to a mortgage for $6,000. The fact was that they had pur- 
chased the property for twelve thonsand dollars and had paid six 
thousand two hundred dollars of the purchase money, the vendor 
having a lien for the balance of five thousand eight hundred dollars, 
but no deed had ever been given. So that, in truth, the complain- 
ants di! not hold the legal title, although they had an equitable one ; 
and had not given a mortgage, although the vendor’s lien was 
equivalent to one. In another answer, however, explaining the mort- 
gagee’s interest, it is stated expressly to be a ‘‘lien on mill to secure 
payment of sale.” As the exact facts were communicated to the 
agent, and he took the responsibility of stating them in the way he 
did, leading the applicant to suppose that it was all right, we think 
it would be great injustice to turn him out of court now for this in- 
exact method of statement. According to the views expressed by 
this court in the case of Insurance Company vs. Wilkinson, 13 Wal- 
lace, 222, and other more recent cases, the defendant was concluded 
by the act of its agent. The reference to collateral insurances in 
other companies is subject to the same consideration. The insur- 
ances were being applied for through this very agent who wrote the 
answers, and who knew the whole facts, and between whom and the 
general agent they had been referred to in their correspondence. 
The defense on this ground is utterly destitute of equitable consid- 
eration. 
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* After giving due attention to the pleadings and evidence in this 
case we are forced to the conclusion that a contract for a policy of 
insurance was fairly made, and that a decree should have been ren- 
dered for the complainants, declaring them entitled to a policy of in- 
surance to be issued by the defendant, in the usual form in such 
cases, for four thousand dollars on the mill and machinery of the 
complainants, situated at Staunton in the county of Macoupin, Illinois, 
to run and be in operation for one year from the twelfth day of 
October, 1872, at the rate of six and one half per cent premium ; 
and, as it appears that the said property was destroyed by fire on the 
twenty-ninth day of October, 1872, whereby loss and damage accrued 
to the complainants to the whole amount of the said insurance, and 
that due proof and notice of such loss was given, and that the pre- 
mium for said insurance was tendered and refused, it should be 
further decreed that the defendant pay to the said complainants the 
said sum of four thousand dollars (less the amount of said premium) 
with interest, and costs. See Taylor vs. Merchants Ins. Co., 9 Howard, 
405 ; Perkins vs. Washington Ins. Co., 4 Cowen, 666 ; Carpenter vs, 
Mutual Safety Ins. Co., 4 Sandf. Ch. R., 410. 

The decree of the Circuit Court is therefore reversed, and the 
cause remanded with directions to enter a decree in conformity 
with this opinion, and to take such further proceedings as law and 
equity may require. 
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COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


June Term, 1877. 


In Error to Essex Circuit. 


HIBERNIA MUTUAL FIRE INS. ”) 


vs. 


JOHN JACOB MEYER ann WIFE, } 


A delay in objecting to formal defects in the preliminary proofs under the condi- 
tion of a policy of insurance, which might be obviated in time to preserve the 
right of action if made promptly, is evidence of a waiver of such defects. 


This action was brought in the Essex County Circuit Court, to re- 
cover for a total loss by fire on a policy issued by the defendants be- 
low to Catharine Meyer, owner of a dwelling-house therein de- 
scribed, situate in the city of Newark. 

At the trial, the execution of the policy of insurance, and the burn- 
ing of the building insured during the continuance of the risk, were 
proved or admitted. 

The defendants, after the testimony on the part of the plaintiffs 
was closed, moved to nonsuit because proofs of loss required by the 
conditions of the policy had not been furnished ; that the papers pur- 
porting to be proofs of loss had not been delivered within a reasonable 
time after the fire ; and that no certificate of a magistrate was an- 
nexed to the proofs. 

The motion was refused, and exceptions were taken and allowed. 

The trial proceeded, evidence was offered on the part of the de- 
fendant, and there was a verdict for the plaintiffs for the full amount 
of the loss sustained. The writ of error was returned with the 
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record and bill of exceptions, containing all the evidence offered at 
the trial. 


J. Covrr, for Plaintiff. 
J. R. Emery, for Defendant. 


Scupper, J. 

If there were any defects in the plaintiff's proofs upon which the 
motion to nonsuit was founded, this court will now look at all the 
evidence sent here in the bill of exceptions to see if it were after- 
ward supplied by the testimony on either side, and thus sustain the 
action of the court below, and uphold the trial of the cause upon 
the merits, if it can legally be done. Del. Lack. & W. R. R. Co. 
vs. Dailey, 8 Vroom, 526. The only material facts added to the case 
by the defendant’s testimony show that their defense was based on 
the alleged fraud of the plaintiffs, and suspicious circumstances mani- 
festing a motive to set fire to the building. These were met with 
contradictory proof which was satisfactory to the jury. 

The main question having been settled by the jury on the merits, 
and their finding that there was a fair loss without any fraud, the ob- 
jections remaining are formal and based on the alleged non-compli- 
ance with the terms of the policy in making the preliminary proofs 
of loss. Upon these points the proof stands substanti lly as it did 
when the motion to nonsuit was made, at the close of the plaintiff's 
evidence. 

The judge at the circuit gave, as his reason for refusing to non- 
suit, that there was evidence of waiver. 

One objection urged was that the insured did not forthwith give 
notice of the loss in writing to the company, and as soon after as 
possible deliver as particular an account of their loss and danger as 
the nature of the case would admit, certified by the nearest magis- 
trate. 

To this. it was answered that there was a verbal notice of loss 
given at the office of the company on the same morning with the 
fire, to the surveyor, whose duty it was not only to view property in 
placing risks, but to examine premises in case of loss for the infourma- 
tion of the company, and to communicate with them. He saw the 
property immediately after the fire, and the purposes of a notice 
of loss were effected. There was no specific objection made at the 
time, or afterward, on behalf of the company, that such notice was 
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not in writing. This was well held to be evidence of waiver of such 
notice in writing. 

But instead of delivering a particular account of the loss as soon 
as possible after the fire, such statement was not made until ten 
months had elapsed. The reply to this is, that the surveyor, at the 
time the notice was given to him at the office of the company, met 
the claim with an allegation of fraud. It clearly appeared, from 
what followed in the case, that he intended to charge them with set- 
ting fire to the building. 

The wife says that she and her husband went to the office of the 
company on the morning of the fire about nine o'clock ; that her hus- 
band gave the old man beside the counter the policy, ‘‘ and he took 
the policy and locks in it, and threw it on the counter, and it fell 
down on the floor, and he called it a swindle, and spoke rough to me 
too. I said nothing, and he said it is a swindle from you.” It is diffi- 
cult to repress the desire to rebuke the insolence of officials who 
thus meet the claims of ignorant people holding a legally executed 
policy of insurance, for which an adequate cons:deration has been 
given. But it would be going further than is necessary in this case 
to hold that a surveyor was such an agent of the company that he 
could, by a charge ef fraud, waive other defenses which the company 
had to the proofs of loss. 

It does not appear that he had such control in accepting proofs, 
and adjusting losses for the company, that he could thus bind them by 
his declarations. There wassome testimony on the part of the plain- 
tiffs that he was the vice-president, but that was founded upon his 
own alleged declarations, which were illegal against the company, and 
subsequently denied by himself, and by the president. 

So far as appears, he was only a surveyor at the time of the fire, 
not in charge of their office, and had no authority to bind the company 
in any way by charging fraud on the policy-holders ; nor is it proven 
that they ever held him out to these parties or others as having such 
position or authority. 

This charge of fraud, however, together with the subsequent ac- 
cusation, arrest, confinement, trial and acquittal of the husband, while 
they may not have any legal effect in determining the case, will ex- 
plain the long delay in presenting the proofs of loss. 

These proofs were delivered to the proper officers of the company 
December 15, 1874. They were manifestly and at a glance defective 
in the time of presentation, and in the want of a certificate of the 
nearest magistrate. They were accepted without objection. If the 
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point had been promptly made the certificate of the nearest magistrate 
might bave been immediately supplied, and the delay satisfactorily 
explained. 

These are the specific grounds on which the motion for nonsuit 
was based, and the cause for reversal pressed in this court. 

There was a delay from December 15, 1874, to January 30, 1875, in 
making a return of the proofs with notice of defects. At that time it 
was too late to complete the proofs and retain the right of action un- 
der the policy. 

The company had sixty days after the proofs were furnished, to 
make payment of the loss, and the suit was required to be brought in 
twelve months after the loss. This time expired February 13, 1875, 
the day on which the action was brought. 

The objections made by the company are not such as require time 
for examination. They were purely technical and formal, known at 
the time and obvious. 

The delay to object was therefore unreasonable under the circum- 
stances, and injurious to the plaintiffs. 

Such delay has been held to be evidence of waiver of objections to 
the time of presenting and to the form of preliminary proofs. Janes 
vs. Mechanics Ins. Co., 7 Vroom, 29; State Ins. Co. vs. Maakens, 9 
Vroom, 564; Basel vs. Humboldt Ins. Co., 6 Vroom, 429; Taylor vs. 
Roger Williams Ins. Co., 51 N. H., 50. 

Objections to mere matters of form in the preliminary proofs under 
the conditions of policies, which may be obviated, should be made 
promptly, otherwise apparent acquiescence and lapse of time may give 
an advantage to insurance companies, and enable them to defeat mer- 
itorious claims by merest technicalities. 

Under the peculiar facts of this case, the company should be held 
to the strictest construction of the policy, and the promptest state- 
ment of objections to the proofs offered. 

There was no error in the refusal to nonsuit the plaintiff, and the 
judgment of the Circuit Court is affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


November Term, 1876. 


CHARLES BREWER er at. 
vs, 


AMERICAN INS. CO. 


The policy insured $3,000 on freight valued at $15,000. In the adjustment of the 
general average the freight was found to be worth $20,564. The policy pro- 
vided, ‘‘In case of general average, this company is not liable to contribute on 
a sum greater than the amount herein insured.” 


Held, that the owner was the insurer of the excess above the policy value, and 
must contribute to the extent of such interest. 


Judgment affirmed. 


Lorp, J. 

In this case it is agreed that the insured sustained a loss by the 
perils insured against, which was the subject of general average, and 
that a general average adjustment was madein Hamburg. To this 
loss the vessel, the cargo and freight must contribute according to 
their respective values. The insurance which is the subject of con- 
troversy here, is insurance upon freight. The policy insures three 
thousand dollars on her freight valued at fifteen thousand dollars. 
In the adjustment of the general average in Hamburg, the freight 
earned and received was found to be twenty thousand five hundred 
sixty-four dollars, thirty-four cents ($20,564.34 ;) and the real ques- 
tion between these parties is, whether the plaintiff shall be deemed 
to be an insurer or owner of the excess of the freight above the 
valued freight in the policy, and so contribute toward the loss to the 
extent of his interest, or whether, for the purposes of this case, fifteen 
thousand dollars is to be deemed to be the true valuation of the whole 
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freight, thereby rendering the defendant liable to contribution upon 
that basis. 

In Clark vs. United Fire and Marine Ins. Co., 7 Mass., 365, this 
question was first considered in this ec: mmonwealth. It happened in 
that case thit the vessel insured was valued in the policy ut $6,000, 
and as stated in the opinion the cargo was valued at $2,000, its true 
value when shipped, upon which insurauce was effected to the amount 
of $1,500 on the ship and 500 on the cargo. A loss occurred, which 
was the subject of general average. The general average adjustment 
was made at Dublin, where the value of the ship was found to be 
$8,000, and the true value of the cargo at that port was $5,510 ; and 
the same question arose in that case as to the ship and the cargo, as 
in this case arises as to freight. The opinion in that case was de- 
livered by Mr. Justice Sewall, and it is quite apparent that he under- 
stood the result at which he arrived was in accordance with estab- 
lished usage in this commmonwealth. The increased value of the ship, 
he says, must have arisen either in consequence of an under-valua- 
tion at the bome port, or ‘‘ by means of some addition and repairs 
of an extraordinary nature made in the course of the voyage.” The 
additional value of the cargo was that increased value which is ex- 
pected as profits at the termination of the voyage. Such increased 
value as expected profits, he says, it is not unusual to have an insur- 
ance upon, “eo nomine, made at the same time as upon «wn interest 
which may be distinctly valued and «s imated.” As to each of these 
increased values, he held that the assured would be his own under- 
writer. . 

This case has been referred to approvingly, and its authority has 
not been denied, in this commonwealth, and although different rules 
may have be:n applied by some otber courts, so that perhaps this 
may not be deemed to be the universal rule of insurance in cases of 
this kind, we suppose it has been the accepted rule Among under- 
writers and thre insured within this commonwealth. We are con- 
firmed iu this view by finding among the conditions upon which the 
policy is issued, as printed in the policy, this provision : “ In case of 
general average this company is not liable to contribute ou a sum 
greater than the amount herein insured.” We can attach no other 
meaning to this provision than that the parties understvod that in 
case of general average the contribution was to be made by the re- 
spective interests at the true value thereof, and that the sum insured 
was to contribute in the same proportion that that sum bore to the 
actual value, and that as to the difference between the freight as 
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valued in the policy, $15,000, and its real value, $20,564.34, the plain- 
tiff is to be regarded his own underwriter, and to contribute on that 
sum. In any other view, the provision would seem to be without 
meaning, and so the plaintiff claims that it provides against a contin- 
gency which can never happen. Upon this construction of the con- 
tract, it would seem that without regard to the general principles of 
law, the parties have themselves by their contract agreed upon the 
mode of contribution. It therefore becomes unnecessary to consider 
whether, without any stipulation by the parties, the same result would 
be reached by the general principles of law applicable to the subject 
within this State. The judgment of the Superior Court for the smaller 
sum must therefore be affirmed. 


COURT OF APPEALS OF NEW..YORK. 


MARY ADAMS, Execurrix, erc., Respondent, 


vs. 


GREENWICH INS. CO., Appellant.* 


Objections as to defect of title or breach of a policy condition, not specifically 
urged as a ground of nonsuit in the court below, cannot be available on review. 


Evidence of the secretary was not admissible to show that he had not waived simi- 
lar conditions in other policies, and had not such authority, even as corrobora- 
tive of his testimony, and tending to show that he was not mistaken in this 
single instance, where he had not been impeached as a witness. 


Where a witness had testified that he had knowledge of the character of another 
witness, and had heard his character questioned, the question whether he 
would believe him on oath was competent. 


Judgment affirmed. * 8 


Wma. Atien Butter, for Appellant. 
Joseph Smiru, for Respondent. 


* Decided June 12, 1877. 
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Per Curiam. 

The position was not taken on the motion fora nonsuit at the close 
of the plaintiff's case, that the assured had not an insurable interest in 
the premises insured, or that the title was not in her. The plaintiff 
sued as the personal representative of the assignee of the assured, and 
the nonsuit was asked upon the sole ground that there was no proof 
of the plaintiff's right or title to recover for the loss or damage covered 
by the policy. No defect iu her title to the benefit of the policy was 
then pointed out, or is now insisted upon, and the reasons assigned 
for the motion did not cover a defect in the title of the assured, or 
any breach of a condition of the policy by reason of any such defect, 
if any existed. If the specific objection now urged had been taken, 
it might have been obviated, and is not therefore available here. 

The questions propounded to the secretary of the defendant, when un- 
der examination as a witness, whether he had at any time waived any 
such condition in a policy as that set up as a defense to this action, and 
whether he had authority to waive such condition, are claimed to have 
been proper, and that an answer to them should have been permitted 
upon the ground that in the conflict of evidence as to the alleged 
waiver of the condition in the policy between Lewis B. Adams and 
the witness under examination, an answer in the negative would have 
fortified the latter, and tended to show that he was not mistaken in 
testifying that he had not waived the condition in this particular in- 
stance. In other words, the evidence sought to have been given is 
claimed to have been competent as corroborative of the evidence of 
the same witness, and as giving some support to the truth of his state- 
ments, and the accuracy of his memory. It is not denied that the 
evidence would have been collateral to the issue, and not admissible 
as directly supporting the issue on the part of the defendant. The 
plaintiff would not have been permitted, in making a case, and proving 
a waiver of the condition, to prove that the secretary habitually exer- 
cised the power, and waived this and like conditions in other policies. 
He was held to prove a waiver in this particular case, and a waiver 
im any number of other cases would not have tended to prove a waiver 
here, and a waiver once*proved by the plaintiff could only be met by 
direct negative testimony, and not by proof of a refusal to dispense 
with the condition in other cases. No case was made authorizing evi- 
dence otherwise inadmissible, merely as corroborative of the evidence 
of the witness. When a witness has been impeached, it is competent 
to give corroborative evidence, as that his character for truth ete. is 
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good, or that he has made the same statements on other occasions, 
but to permit this to be done, there must be an impeachment of the 
witness either directly or indirectly, and there was no such impeach- 
ment here. The questions were properly rejected. Here it was mere- 
ly sought to corroborate an unimpeached witness, by proof by himself 
of his general course of dealing, and the extent and limit of his powers. 
This was not permissible. The witness Chapman was competent to 
answer the question whether he would believe the witness Adams on 
his oath. He had giving evidence importing an acquaintance with 
the associates of the witness, and a knowledge of his character, and 
testified that he had heard his character questioned. The case is 
precisely within People vs. Davis, 21 W. R., 309, where the same ques- 
tion was held competent under very similar circumstances. 

The other questions urged in behalf of the appellant, are considered 
in the opinion of Judge Learned in the court below, with whom we 
concur. 

The judgment must be affirmed. 

All concur. 


COURT OF APPEALS OF NEW YORK. 


EDWIN R. BRINK er at., Respondents, 


vs. 


HANOVER FIRE INS. CO., Appellant.* 


The policy provided that the assured should forthwith give notice of loss through 
the general agent, and as soon after as possible furnish proofs of loss, etc. 
Notice was given to the local agent, by whom it was forwarded to and acted upon 
by the company. 

Held, that this was a substantial compliance with the requirement that it should 
be sent to the general agent. 


This local agent was notified two days after the fire, who notified the company at 
once. 


* Decided June 5, 1877. 
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Held, that this was a notice ‘‘ forthwith” within the meaning of the policy. 


Held, that if the proofs were not furnished in time, the company was not bound to 
speak, but might keep silent and would be absolved from liability. 


Held, that the words “ as soon after as possible” must have a reasonable construc- 
tion, and required that they should be furnished with reasonable diligence, all 
the circumstances considered. What would be a reasonable time where the 
facts are undisputed is a question for the court, but in case of evidence tending 
to show obstacles in the way, and reasonable diligence in overcoming them, it 
is a question of mixed law and fact for the jury under instructions. 


A special agent was sent to examine into the loss, who declared to the plaintiffs, 
after an investigation, that there was fraud and it was questionable whether they 
did not fire the store. Subsequently the plaintiffs met the general agent, who 
stated that he was informed that there was fraud, that the building was fired, 
and the loss over-estimated, but payment was neither refused nor demanded, 
nor any reference made to proofs of loss. Subsequently, on the 16th of Feb- 
ruary, proofs were presented at the home office and payment was demanded, 
which was refused solely on the ground of fraud. The fire occurred in Novem- 
ber, and the proofs were completed on the 8th of January ; no reason for the 
delay in their presentation was offered, 


Held, that the refusal of payment solely on the ground of fraud was not a waiver 
of the defense that the proofs had not been furnished within a reasonable time. 


Held, that the conduct of the agents should have put the insured on his guard to 
comply with the policy requirements. 


Held, that the proofs were furnished too late. 
Judgment reversed. 


S. Harp, for Appellant. 
Cuas. H. Harcu, for Respondents, 


Fart, J. 


This is an action upon a policy of insurance against loss by fire, 
upon a stock of goods in Lexington, in the State of North Carclina. 
The property insured was mostly destroyed by fire on the 23d day of 
November, 1865. The policy provided that the assured should ‘‘ forth- 
with ” give notice of any loss to the company, through its general agent 
in the city of New York, and ‘‘as soon after as possible” furnish 
proofs of loss as required in the policy. 

The policy was procured from Mr. Williams, agent of the defendant 
at Raleigh, and was countersigned by him, in compliance with a clause 
in the policy stating that it should “not be valid unless countersigned 
by the duly authorized agent” of the company at Raleigh. The 
plaintiffs notified Williams of the loss on the 25th day of November. 
It may be assumed that he at once notified the defendant, as on the 
7th day of December he wrote the plaintiffs that he “ had received 
information from the company that they would send out an agent,” 
and requested them to do nothing until his arrival. And in a few days 
thereafter an agent, Mr. Brown, did arrive at Lexington, from New 
York, who investigated the loss. It thus appears that the notice 
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given to Williams was communicated to the company ; that they re- 
garded it as in time, and acted upon it by sending an agent to Lex- 
ington within two or three weeks after the fire. While the plaintiffs 
were required to send the notice to the general agent in the city of 
New York, a notice thus given to the local agent which was forwarded 
to and received and acted upon by the company, must be regarded as 
substantial compliance with the policy. In such a case the local agent 
may be treated for that purpose as acting for the assured. Although 
the policy required this notice to be given “ forthwith,” it was not ab- 
solutely required to be given immediately, but within a reasonable 
time, all the circumstances considered. And here there was no un- 
reasonable delay. Bennett vs. Lycoming Mutual Ins, Co., recently 
decided in this court, (6 Ins. L. J. 189.) Hence, whether it was held 
by the court as matter of law, or decided by the jury as matter of 
fact, that the notice was in time, no error was committed to the pre- 
judice of the defendant. 

But it is a more serious question whether the proofs of loss were 
furnished in time. They were required to be furnished as soon after 
the fire “as possible.” A clause limiting the time within which proofs 
of loss are to be furnished is a usual one in insurance policies, and 
like other clauses must be construed with a view to give effect to the 
intention of the parties. Its object is to secure to the insurer early 
information of the claim of the assured, and the circumstances of the 
loss, before the features of the case have become obscured by lapse of 
time. It must frequently happen that the earliest possible notice to 
the insurer of the precise claim made by the assured as to the cause 
and extent of the loss will be very important. 

This was a stipulation of the plaintiffs. It provided for something 
which they were to do for the benefit of defendant. It was not re- 
quired to put them in motion by notifying or requesting them to 
furnish the proofs. It could do nothing to prevent them from fur- 
nishing the proofs or to cause them to omit furnishing them, and then 
claim that they were not furnished in time. But it could keep silent 
and wait, and if they were not furnished in time it would be absolved 
from all liability under the policy. Underwood vs. Farmers’ Joint 
Stock Ins. Co., 57 N. Y., 500; Bumstead vs. Dividend Mut. Ins. Co., 
12 N. Y., 81; Worsley vs. Wood, 6 T. R., 710. 

The words ‘‘as soon after as possible,” should not be literally con- 
strued. They should have a reasonable construction so as to secure 
the insurer the substantial benefit intended, and at the same time so 
as to make compliance therewith by the assured practicable, without 





710 Report of Decisions. [Sept., 


the hazard of losing the protection of his policy. All that ought to 
be required of him is that he shall proceed in furnishing the proofs 
with reasonable diligence and despatch, all the circumstances and 
obstacles considered, and thus furnish them as soon as possible. 

What would be a reasonable time in which to furnish the proofs, 
the facts being undisputed, would be a question of law to be 
determined by the court. Inman vs. Western Ins. Co., 12 Wend., 
452 ; Frost vs. Ins. Co., 29 Pa., 198 ; Craig vs. Parkes, 40 N. Y., 181 ; 
Bennett vs. Lycoming Ins. Co., supra. But ordinarily it isa mixed 
question of law and facts. If there is any evidence tending to show 
obstacles and hindrances in the way, and reasonable diligence in 
overcoming them, the facts, with proper instructions as to the law, 
must be submitted to the jury, and they must determine whether 
the proofs have been furnished as soon as possible. Now, what are 
the facts here? The fire occurred on the 23d day of November. On 
the 25th day of November the plaintiffs notified Williams, and on the 
same day furnished an inventory of the goods saved. Williams at 
once sent an agent to Lexington to examine into the loss. What 
that agent did or said, except generally that he examined into the 
loss, does not appear. Two or three weeks after the fire, Brown 
came there from New York, and on behalf of the defendant examined 
witnésses, books and papers in reference to the fire, and after he had 
finished his investigation declared to the plaintiffs that there was 
fraud in the case, and that it was questionable whether they did not 
set fire to the store. After that, on the 6th day of February, Estes, 
one of the plaintiffs, met Mr. Stoddard, the general agent of defend- 
ant at Washington, and there informed him of the loss and the cir- 
cumstances of it. Stoddard said that he was informed that there 
was fraud in the case ; that the building was set on fire, and that the 
loss was over-estimated ; but payment was neither then demanded nor 
refused. Subsequently, on the 16th day of February, the proofs of 
loss were furnished at the New York office, and payment demanded. 
Payment was refused, fraud being alleged as the ground of refusal. 
No proofs of loss were produced, and nothing was said about them 
in any of the interviews between plaintiffs and defendant’s agents 
prior to the last date. 

Most of plaintiff's books and bills of purchase were destroyed at 
the fire, and they were obliged to procure duplicate bills to make up 
their proofs of loss. It was not shown how long it took them to get 
their duplicate bills, nor how much they were embarrassed or delayed 
by the loss of their books and papers. They had been in business 
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but a short time, and it would seem that three or four weeks would 
have given them ample time to have procured the necessary data and 
bills to make up their proofs, The proofs show that they were com- 
pleted and verified as early as the 8th day of January, more than six 
weeks after the fire. No reason is disclosed in the evidence for the 
delay until that time, and then the proofs were retained about five 
weeks more before they were furnished to the company, and no 
excuse whatever is given for that delay. The result was that the 
proofs were not furnished to the company until nearly three months 
after the fire, and no evidence whatever was given which would 
justify a delay beyond three or four weeks. If there was any justifica- 
tion for the great delay, the plaintiffs should have given some evi- 
dence tending to show it, and that evidence with proper instructions 
could have been submitted to the jury. In the absence of such evi- 
dence, the court should have nonsuited the plaintiffs unless the 
proofs were waived by the defendant, and whether they were or not 
will now be considered. 
Before the 16th’ day of February defendant had not been asked to 
pay the loss, and had had no occasion to state upon what ground it 
should refuse to pay. It had through its agents said nothing and 
done nothing to induce the plaintiffs to suppose that the’ proofs 
would be dispensed with. All that it had said and done before that 
indicated that it had at least some suspicion as to the honesty of the 
loss, and hence should have made the plaintiffs scrupulously exact in 
complying with all the requirements of their policy. The claim, how- 
ever, is that the service of the proofs in time was waived by what was 
said on the 16th of February ; that because the defendant then re- 
fused to pay on the ground of fraud only, they could not thereafter 
put their refusal upon any other ground ; and upon plaintiffs’ request 
the court charged the jury according to this view as follows : that if 
they found that the defendant at any time objected to the payment 
of the loss upon the ground of fraud, it was not essential for the 
plaintiff to serve proofs of loss ; that if the defendant said that it 
would not pay this claim at all, that would in law be a waiver of the 
proofs of loss ; that if the defendant said that it would not pay the 
claim because it was satisfied that a fraud had been perpetrated, that 
would be a waiver of the defense as to preliminary proofs of loss. The 
charge in this particular was excepted to, and I cannot doubt was 


erroneous. 
If proofs of loss are served in time and they are merely defective, 
and they are retained without objection, or are objected to upon 
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some other ground, or the refusal to pay is upon some other ground, 
the insurer cannot afterward set up the defect as a defense to an 
action for the loss. Good faith in such a case requires him to point 
out the defect of which he complains, and if he does not, he is held 
to have waived it. His silence or conduct in such case has induced 
the assured to rely upon his proofs as sufficient at a time when he 
could have completed them if imperfect, and the insurer is therefore 
estopped afterward from relying upon a defect thus acquiesced in. But 
if no proofs are served in time, and the insurer has done nothing to in- 
duce the omission, a different case is presented. There the assured has 
lost all rights under the policy, and the insurer has become absolved 
from all liability. After that the assured cannot by his own act re- 
store the contract, or reimpose a liability upon the insurer. That 
can be done only by a new agreement founded upon a new considera- 
tion, or by some aets which can operate as an estoppel upon the in- 
surer. A simple waiver will not be sufficient. It must be a waiver 
testing upon an estoppel or a new agreement. Here there was no 
new agreement and no estoppel. The defendant refused to pay. It 
was not on the 16th day of February, when plaintiffs had lost all 
their rights, bound to speak, and it could refuse to pay without as- 
signing any reasons, or by assigning one of many. It was not bound 
to specify all its defenses at the peril of losing those not specified. 
By nothing which it could then say or do could the plaintiffs be mis- 
led in any way as to their proofs of loss, which were then long over- 
due. Before the defendant can be estopped it must have said or 
done something upon which the plaintiffs relied, and in reliance upon 
which they omitted to furnish proofs of loss which they would other- 
wise have furnished. Such was not the case here, and could not 
have been. These views are fully sustained by the authorities. 
Diehl vs. Adams Co. Mut. Ins. Co., 58 Penn., 452; Trask vs. Ins. 
Co., 29 Pa., 198; Patrick vs. Ins, Co., 43 N. H., 621; Beaty vs. Ing. 
Co., 66 Pa., 9; Underwood vs. Farmers’ Joint Stock Ins. Co. supra ; 
Bennet vs. Lycoming Mut. Ins. Co. supra. 

We have examined the other allegations of error to which our 
attention has been called, and none of them appear to be well 
founded. 

The judgment must be reversed and new trial granted. 

Aten, Fotcer and Rapatxo, JJ., concur in result for error in the 
charge. Cuurcn, Ch. J., and Miter, J., dissent. 
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A valid contract of insurance can be made by parol unless prohibited by statute 
or other positive regulation. 

The company was organized under a general law which required a filing of the 
charter, in which should be set forth the manner in which the corporate powers 
were to be exercised, etc. The charter so filed declared its purpose and busi- 
ness to be, to make insurance by instrument under seal or otherwise, etc.; al- 
so that the president should be authorized to make contracts of insurance 
‘*in and by policy of insurance in writing, to be signed by the president 
or other officer, and the secretary.” 

Held, that these provisions are the language of the company, and simply indicate 
the ordinary mode of transacting the business of the company ; they do not pre- 
scribe the essential form in which the contracts shall be made : 

Held, that the company cannot shelter itself behind its charter to secure exemption 
from parol contracts, made in good faith with insured parties. 

Held, that chap. 196, sec. 1, of the Massachusetts acts of 1864, does not prohibit 
parol contracts, but only the practice of referring to a set of conditions not set 
forth in the policy. 


Judgment affirmed. 


BRADLEY, J. 
The principal question in this case is, whether a parol contract of 


insurance, made on behalf of the plaintiff in error by its agent, in the ~ 


city of Boston, was valid. 
That a contract of insurance can be made by parol, unless pro- 
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hibited by statute, or other positive regulation, has been too often de- 
cided to leave it an open question. That itis not usually made in 
this way, is no evidence that it cannot be so made. To avoid mis- 
understandings in a contract of such importance and complexity it 
is undoubtedly desirable that it should always be in writing ; and 
such is the requirement of many codes of commercial law. But the 
very existence of the requirement shows that it was deemed necessary 
to make it. The question came before the Supreme Judicial Court 
of Massachusetts in 1860, on a contract made under circumstances 
very nearly similar to those of the present case ; and it was adjudged 
that a parol contract of insurance can be made. Sanborn ve. Fire- 
man’s Ins. Co., 16 Gray, 448. The court in that case says: “No 
principle of the common law seems to require that this contract, any 
more than other simple contracts made by competent parties upon a 
sufficient consideration, should be evidenced by a writing. No statute 
of Massachusetts contains such a requirement. Upon principle, 
therefore, we can find no authority in courts to refuse to enforce an 
agreement which the parties have made, if sufficiently proved by oral 
testimony.” This decision, being directly in point, and being made 
by the highest court of the State where the present contract was 
made, is entitled to the highest consideration. 

The Court of Appeals of New York held the same doctrine in 1859, 
in the case of the trustees of the First Baptist Ch. vs. Brooklyn Fire 
Ins. Co., (19 N. Y¥., 305.) Judge Comstock, delivering the opinion of 
the court, after briefly and accurately stating the history of policies 
of insurance in regard to this point, says: “The contract, as I have 
said, had its origin in mercantile law and usage. It has, however, 
become so thoroughly incorporated into our municipal system, that a 
distinction which denies the power and capacity of entering into 
agreements in the nature of insurances, except in particular modes and 
forms, rests upon no foundation. The common law, with certain 
exceptions, having regard to age, mental soundness, ete., concedes 
to every person the general capacity of entering into contracts. 
This capacity relates to all subjects alike, concerning which contracts 
may be lawfully made, and it exists under no restraints in the mode 
of contracting, except those which are imposed by legislative author- - 
ity. There is nothing in the nature of insurance which requires 
written evidence of the contract. To deny, therefore, that parol 
agreements to insure are valid, would be simply to affirm the incapa- 
city of parties to contract where no such incapacity exists, according 
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to any know rule of reason or of law.” See also May on Insur- 
ance, secs. 14-23, and Kelly vs. Commonwealth Insurance Co., 10 
Bosworth, 82. 

We have been referred to the case of Cockerill vs. Insurance Co., 
16 Obio, 148, in which it is held, that a parol contract of insurance is 
not recognized as valid by the commercial law, but must be expressed 
in a written policy. We have also been referred to Duer on Insur- 
ance, p. 60, and to Millar on Insurance, p. 30, which are to the same 
purport as the Ohio case. On examination of the books on mari- 
time law, on which these authorities rely, we find that the require- 
ment of a written policy, though almcst, if not quite universal in 
maritime codes, is always by positive regulation ; and we find those 
regulations as far back as the subject of insurance is discussed or 
legislated upon. But whilst this is true, the considerations referred 
to by Judge Comstock, in the New York case last cited, are unanswer- 
able. And the numerous cases in which a parol contract for a policy 
of insurance has been sustained, are conclusive that there is nothing 
in the nature of the subject which renders it insusceptible of a parol 
agreement. And whilst a statutory regulation requiring a writing 
may be very expedient, in the absence of such a statute it cannot be 
held that a parol insurance is void. 

It is contended, however, that the present case is subject to, and is 

_to be governed by, certain express regulations which take it out of the 
general rule of the common law. The charter of the defendant com- 
pany is referred to as restraining its power to enter into contracts of in- 
surance in any other manner than by a written instrument. The com- 
pany was formed in 1856, under the general fire insurance companies 
act of New York, passed in 1853, by which any association proposing 
to be organized under its provisions, was required to file a copy of its 
charter in the office of the comptroller, and therein ‘‘set forth the 
name of the company, the place where its business should be located, 
the mode and manner in which the corporate powers granted by the 
act are to be exercised,” etc. The company, in this case, filed such a 
charter, by the first article of which it was declared as follows : “The 
name of this company shall be the Relief Fire Insurance Company. 
The principal office for the transaction of its business shall be in the 
city of New York. Its purpose and business shall be by instrument 
under seal or otherwise, to make insurance on dwelling-houses, stores, 
and all other kinds of buildings, and upon household furniture and 
other property against loss or damage by fire,” etc. By article 5, it 
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is declared that “ the president or other officer appointed by the board 
of directors, for the purposes aforesaid, shall be authorized in the 
name and behalf of the company, and in and by policy of insurance 
in writing to be signed by the president or other officer and secretary 
of the company, to make contracts of insurance with any person or 
persons, or body politic or corporate, against loss or damage by fire,” 
etc. It is insisted that these articles are the company’s law of exis- 
tence, and that it would be ullra vires for it to make parol contracts 
of insurance. But it is manifest that the articl2 last quoted is merely 
affirmative as to what may be done by the officers in the usual course, 
and contains no negative clause that an insurance made otherwise 
than by a written policy shall be void. And the clause in the first 
article which declares that the company’s “ purpose and business shall 
be by instrument under seal or otherwise, to make insurance,” admits 
of a wider construction than that contended for. The words, “ by in- 
strument under seal or otherwise,” may as well mean “by sealed instru- 
ment, or otherwise,” as to mean “ by instrument—either under seal or 
otherwise.” The substantial power given by law to an association or- 
gavized under it, is to make insurance against loss and damage by fire. 
The mode and form in which it shall make its contracts is not pre- 
scribed as an essential part of its being or mode of action. The ex- 
pressions referred to are not of that character. They indicate, in lan- 
guage chosen by the company itself, and not by the legislature, the 
ordinary mode of conducting its business. After haviug, by its officers 
and agents, made a parol contract of insurance, and induced the in- 
sured party acting in good faith to rely on its engagements, it cannot 
be permitted to shelter itself behind any such ambiguous expressions 
in its charter and claim to have a special statute of frauds for its own 
benefit. Substantially similar provisions to those now relied on were 
contained in the charter of the Fireman’s Insurance Company in the 
case of Sanborn, in 16 Gray ; but the court held that they were merely 
enabling in their character, and not restrictive of the general power 
to effect contracts in any lawful and convenient mode. ‘‘ We cannot 
think,” said Judge Hoar, delivering the opinion of the court, “that a 
provision in the charter of an insurance company, authorizing contracts 
‘authenticated by the signature of a particular officer, and without any 
words of restriction, should generally be construed to limit the powers 
of the company, and to prevent them from making contracts within 
the ordinary scope of their chartered powers. On the contrary, the 
phraseology of those statutes respecting the execution of policies should 





1877.] Relief Fire Ins. Co. vs. Shaw. 717 


be regarded as consisting simply of enabling words, not restraining 
the power which they confer to make contracts, of which the policies 
are the evidence.” 16 Gray, 454. 

Substantially the same views were expressed by the Court of Ap- 
peals of New York in the case of First Baptist Church vs. Brooklyn 
Fire Insurance Co., 19 N. Y., pp. 309-311. 

But, besides all this, it is not perceived how the insured can be affect- 
ed by these verbal minutiz in the charter of the company without 
their being brought to his knowledge. The charter is a document on 
file in the office of the comptroller of New York, in the city of Al- 
bany. A person dealing with the company in Massachusetts cannot 
be expected to know its precise terms. It holds itself out to be an 
insurance company, authorized to take risks against losses by fire, and 
by its officers and agents assumes to act in the same manner as other 
insurance companies do. However it may expose itself to be ques- 
tioned by the government which created it, for exceeding the precise 
limits of the powers granted, it is estopped from eluding its obliga- 
tions, incurred towards those who, in ignorance of these limits, con- 
tract with it in good faith, and upon the basis of the powers assumed 
by its recognized agents to exist. 

It is contended, however, that there is a statute of Massachusetts 
which, in effect, requires that all contracts of insurance shall be in 
writing, namely, chap. 196, sec. 1 of the acts of Massachusetts for 
1864, which provides as follows : “ In all insurance against loss by 
fire hereafter made by companies chartered or doing business in this 
commonwealth, the conditions of insurance shall be stated in the 
body of the policy, and neither the application of the insured nor the 
by-laws of the company shall be considered as a warranty or’ a part 
of the contract, except so far as they are incorporated in full into the 
policy and appear on its face before the signatures of its officers.” 

It is evident that the object of this statute was not to prohibit 
parol contracts of insurance, but to prohibit the practice of referring 
to a set of conditions not contained and set out in the policy, but em- 
bodied in some other paper or document. The statute was passed for 
the benefit of the insured, in order that they might not be entrapped 
by conditions to which their attention might never be called, and 
which they might inadvertently overlook and disregard if they were 
not embraced in their policies. It applies in terms only to policies, 
that is, to written contracts of insurance ; and has no application 

hx teverto parol insurances. It does not prohibit them nor affect 
them in any way. 
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Other points were taken by the plaintiff in error, to the effect that 
there was no evidence that the agent ever had authority to make other 
than a written contract, or that a completed oral contract was ever 
made as stated in the declaration, or that the insurance company ever 
authorized its agent to delegate to another the power to make insur- 
ance. An examination of the bill of exceptions shows that it does not 
contain all the evidence which was adduced. Whether the omitted 
portions would furnish any light on these points we are unable to say. 
But we think that the evidence which is spread upon the record was suf- 
ficient to go to the jury, and we see no error in the charge of the court 
in this behalf. The agent who acted in this case had been accredited 
as the general agent of the company in the commonwealth of Massa- 
chusetts from the beginning of 1870, and had during all that time 
been transacting the business of the company as such agent in the 
city of Boston. His mode of doing business was not materially differ- 
ent from that of other agents or companies. He had during all that 
period been assisted by a clerk or clerks who attended to the business 
in his absence—which the company must have known. These and 
other facts sufficiently shown by the evidence entirely justify the 
charge of the court, and the finding of the jury is conclusive. 

We see no error in the record, and the judgment of the Circuit 
Court is affirmed. 





MISCELLANEOUS. 


The following summary of cases is from yarious sources, not official. 


Lirz. Suicide. 

This was a question of construction of art. 5 of alife policy: “The 
policy shall be forfeited if the assured lose his life in a duel, by suicide, 
or by the hand of justice, or if the assured have his life intentionally 
taken by a party interested in the policy.” In the case in point the 
assured committed suicide, but it was proved that the suicide took 
place in an access of violent fever, during which the invalid was not 
in a state of consciousness. Held, that article 5 was not applicable, 
as it related solely to intentional acts, and the word suicide must be 
construed as voluntary death inflicted by a person upon himself when 
in a state of consciousness, and with full intention.— Superior Tribunal 
of Commerce of the Empire, [Germany, | 15th October, 1875. 


Norrt.—The French courts have decided the above question in the 
same sense. Vide Trib. Civ. de la Seine, 25th July, 1854, etc. In 
Holland the law is the same. Magaz vs. Handelsvegt, jugement arbi- 
tral d’avocats d’Amsterdam, 26th December, 1874. 


Marine. Broker's lien for premiums. 

The plaintiff Fisher, a shipowner, who had on several occasions em- 
ployed Skinner & Co. as insurance brokers to effect marine insurances 
for him, authorized them to insure a particular cargo shipped by him 
on a ship of his, and they effected certain policies in respect of the 
cargo in question by the sub-agency of the defendant, who was also 
an insurance broker, and who paid the premiums on the policies in 
this particular instance, as he had doue in similar transactions before. 
The defendant knew throughout that Skinner & Co. were acting for 
the plaintiff, but the plaintiff did not know, until after the policies 
had been effected, that they had been effected otherwise than by the 
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direct instrumentality of Skinner & Co, The course of business be- 
tween Skinner & Co. and the plaintiff, was that Skinner & Co. should 
deliver to him a monthly account, debiting him with the amounts due 
by him to them in respect of premiums and other charges for policies 
eftected, and that the plaintiff should give bills at a month’s date for 
the whole amount ; and the amounts of the premiums actually paid by 
the defendant were in this way charged by Skinner & Co. to the plain- 
tiff, and paid by him in the ordinary course, but the policies effected 
by means of such premiums were not then delivered to or demanded 
by the plaintiff. The defemdant, who was aware of the usual course 
of business between Skinner & Oo. and the plaintiff, retained the pol- 
icies in his own hands, and debited the amounts of the premiums paid 
by him to Skinner & Co., but they failed to pay to him the amounts 
due, or to settle the account between them. 

The plaintiff thereupon brought an action to recover the policies 
from the defendant, who claimed to retain them by virtue of a bro- 
ker’s lien upon them for the amounts of the premiams paid by him. 

Held, that the general rule giving an insurance broker a lien upon 
policies for the premiums paid by him applied, and that there was 
nothing in the conduct of the defendant, or in his knowledge of the 
relations between the plaintiff and Skinner & Co., to disentitle him to 
set it up. : 

An insurance broker who is employed as « sub-agent to effect marine 
policies for another insurance broker has the same rights of alien as if 
directly employed by the principal. 


Fisher vs. Smith. 
English Court of Appeals. 





